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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SOLOMON KATZ and 
FRUEHAUF CORPORATION, 


" 
Plaintiff a 
¢ 
ve Civil Action No. 1852-63 
DAVID L. LADD, 
Commissioner of Patents, 


Defendant 


DOCKET ENTRIES 


22 Complaint, appearance. filed 


22 Summons and Complaint issued Ser 7/23/63 
DA ser 7/23/63. AG ser 7/30/63 ¢ 


22 Answer of deft. to complaint; c/m 8/21/63; 
appearance of C. W. Moore, Solicitor. filed 


22 Calendared (AC/N) @) 


14 Stipulation continuing case to fall tern. 
(AC/N). filed 


1l Appearance of Morton C. Jacobs for pitff. 
filed « 


22. Hearing begun & concluded; taken under advisement; 
counsel to submit briefs, proposed findings of fact, 
conclusions of law & order. (Rep. J. Maher). | 
Jackson, J. 


21 Findings of Fact; Conclusions of Law and Opinion 
finding for deft. 


(N) Jackson, J. 


July 21 Order dismissing complaint. (N) Jackson, J. 
July 28 Transcript of proceedings - March 22, 1965 - 
pages 1 to 123, incl. (Rep. Jack Maher) (Court's 
copy). filed 
July 28 Pre-trial brief of plaintiff. filed 
July 28 Post-trial brief of plaintiff; c/s 5/12/65. filed 


July 28 Post-trial brief of defendant; c/m 6/21/65. filed 


July 28 Reply brief of plaintiff; c/m 7/9/65. filed 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF: COLUMBIA 


SOLOMON KATZ 
1335 Meeting House Road 

Meadowbrook, Pennsylvania 
FRUEHAUF CORPORATION 


10940 Harper Avenue 
Detroit, Michigan 


No. 1852-63 


Ve 
DAVID L. LADD 


Commissioner of Patents 


) 
) 
) 
) 
) 
; 
Plaintiffs, ) Civil Action 
) 
) 
; 
Washington 25, D. C. ) 
) 


Defendant. { 
COMPLAINT FOR LETTERS PATENT 

SOLOMON KATZ and the FRUEHAUF RPORATION, plaintiffs 
herein, bring this complaint areiec DAVID I. LADD, Commissioner 
of Patents, defendant, and allege that: ve 

1. This action arises under th patent: Laws of the 
United States and this Court has jurisdict¥on by virtue of 
Title 28, United States Code, Sections 1334 (a) and 1391 (b); 
Title 35, United States Code, Section 1453 jand Rule 304 of 
the Rules of Practice of the United States ;Patent Office. 

2. Plaintiff, SOLOMON KATZ, — residént of 


Meadowbrook, Montgomery County, Coumonwealth of Pennsylvania 


and is the inventor named in his patent = Rae 


"COUPLED CARGO VAN CONTAINERS" which was duly filed in the 


United States Patent Office on April 20, 1959 and was as- 


a 


signed Serial No. 807,383. 


‘3. Plaintiff, SOLOMON KATZ, is the original, first . 
and sole inventor of the invention disclosed and claimed in 
said application Serial No. 807,383. 

‘4 Plaintiff, FRUEHAUF CORPORATION, is a corpor- 
ation of the State of Michigan, having a regular and established : 
place of business in Detroit, Michigan, and is the owner of 
the entire right, title and interest in andto the invention 
described in said application and the letters patent which 
may be issued thereon. 

5. Defendant, DAVID L. LADD, is the United 
States Commissioner of Patents, and is officially a resi- 
dent of Washington, in the District. of Columbia, within 
the jurisdiction of this Court. 

‘6. Said application Serial No. 807,383 was 
examined by the Examiner in charge thereof who, on August 1, 
1961 finally rejected claims 1, 2, and 4 through 9. On 
or about December 29, 1961 an appeal was duly taken to the 


Board of Appeals of the United States Patent Office and 


on April 29, 1963, the said Board of Appeals rendered its 


decision holding said claims 1, 2, and 4 through 9 un- 
patentable. On or about May 28, 1963, a Petition for 
Reconsideration was filed in the United States Patent 
Office with reference to said decision and on June 27, 
1963, the said Board of Appeals denied said Petition in 


72- 


respect to making any change in its decision. 

7. The decision of the Board bf Appeals adjudging 
the plaintiffs not entitled to letters patent for the invention 
recited in said claims 1, 2, and 4 age * 9 was aeroneorn and 


contrary to law. i 


’ 
8. No appeal has been taken the plaintiffs 


to the United States Court of Customs and Patent Appeals 
from the decision of the Board of Appeals’ refusing to issue 
said letters patent. | 

9. The complaint herein is figed within thirty 
days (30) following the decision of the thara of Appeals on 
said Petition for Reconsideration. oes 

10. Plaintiffs make profert of a certified copy 
of the aforesaid application for letters patent Serial 
No. 807,383 and all proceedings and papers in the file 
thereof, together with certified copies of the patents 
forming the basis for the aforesaid decision of the Board 
of Appeals!, said certified copies to be produced at trial, 
or as and when this Honorable Court shall direct. 

WHEREFORE, PLAINTIFFS PRAY: : 

(1) For a decree that plaintiffs are entitled 
to receive letters patent on the invention defined in 
claims 1, 2 and 4 through 9, of said application Serial 


No. 807,383 in due form of law as prescribed by the Statutes. 


=?- 


(2) For a decree pursuant to Title 35, United 
States Code, Section 145, authorizing and directing the 
Coumissioner of Patents to issue letters patent on the 
invention defined in claims 1, 2, and 4 through 9 of said 
application Serial No. 807,383 in due form of law and as 
prescribed by the Statutes. 

(3) For such other and further relief as may 


be just and proper in the premises. 


Of Counsel: MILLMAN AND JACOBS 
Tashof and Osheroff By: 
Milton Osheroff Max R. Millman 
Munsey Building - 1700 Commercial Trust Bldg. 


Washington 4, D. C. 16 South Broad Street 
Philadelphia 2, Pennsylvania] 


ANSWER TO COMPLAINT 


To the Honorable the Judges of the United States District: 
Court for the District of Columbia 


1. The defendant admits that this action 
arises under the patent laws of the United States. and 
this Court has jurisdiction by virtue of Title 35, United 
States Code, Section 145; and Rule 304 of the Rules of 
Practice of the United States Patent Office. Otherwise, 
however, the defendant denies the allegations of pare- 
graph 1 of the complaint. 


(2. The defendant admits the allegations of 


' paragraph 2 of the complaint. 


3. The defendant denies the allegations of para- 
graph 3 of the complaint. 

4. The defendant asserts that he is without know- 
ledge or information sufficient to form a belief a to the 
truth of the allegations of paragraph 4 of the complaint. 

5, 6. The defendant admits the allegations of para- 
graphs 5 and 6 of the complaint. 

7. The defendant denies the allegations of para- 


graph 7 of the complaint. : 


8, 9, 10. The defendant admits “ allegations of 


paragraphs 8, 9, and 10 of the complaint. 

FURTHER ANSWERING, the defendant asserts that the 
plaintiffs are not entitled to a patent containing any of 
claims 1, 2 and 4 through 9 of the application involved in 
this civil action, for the reasons given and in view of the 
references cited in the Examiner's answer ‘and the decisions 
of the Board of Appeals in the applicatio Profert hereby 
is made of copies of the said answer, Gece rce and 


references. 


Respectfully submitted, 
’ 


Solititor, United Statds Patent Office 
Attorney for endant — 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
SOLOMON KATZ, and 
FRUEHAUF CORPORATION 
Plaintiffs, 
CIVIL ACTION 


Ve 


DAVID L. LADD, NO. 1852-63 


COMMISSIONER OF PATENTS, 


a NaF Nae Cae fae ea ae Se Se 


Defendant. ) 


OPINION 


This action came on for trial March 22, 1965. 
After reviewing the evidence presented, and considering the 
briefs the parties were accorded an opportunity to file, 
the Court has found for the defendant, and against the 
plaintiffs, and will order that the Complaint be dismissed. 


In accordance with Rule 52(a), Federal Rules of 
Civil Procedure, the Court states it Findings of Fact 


and Conclusions of Law separately as follows: 


FINDINGS OF FAI 

1. Plaintiffs, Solomon Katz as the applicant, and 
Fruehauf Corporation, as the assignee, brought this action 
under Title 35 of the United States Code, Section 145, seeking 
a judgment from this Court authorizing the defendant, Commis- 
sioner of Patents, to issue letters patent to the plaintiffs 
on an application for patent, Serial No. 807,383, filed 
April 20, 1959, entitled "Coupled Cargo Van Containers.” 

2. The application in suit relates to the hauling 
of freight and discloses a pair (2 or more) of frameless van 
size cargo containers coupled together endtto-end for handling 
as a unit in transportation by cargo plane, ship, tailway flat 
car, and as a semi-trailer in highway transport. The con- 
tainers have an area greater than 64 sq. ft., a height of 
generally 8 ft., and side walls which alone provide the 
longitudinal beam strength of the container. Separable 
couplers at the four corners of each end i the containers 
are designed to transmit tension, compressfon, and shear 
forces from one container to the other, and to produce a 


rigidly coupled unit which is capable of being lifted by the 


four outer corners or supported without auxiliary devices 


contributing to the strength of the unit. It can be Yeddily 


uncoupled to separate the containers. 
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3. Claims 1, 2, 4 and 9 define coupled cargo can con- 
tainers. Claim 1 reads as follows: 


1. A pair of van size cargo containers, 
each including side, end, top and bottom 
walls, the side walls alone providing the 
longitudinal beam strength of the con- 
tainer, and means separably and rigidly 
coupling said containers together hori- 
zontally, said means transmitting tension, 
compression and shear forces from con- 
tainer to container in magnitude suf- 
ficient to produce a unitary structure, 
whereby said containers as a unit are 
capable of being lifted or supported 
without auxiliary devices contributing 
to the strength of the connected containers. 


Claim 2 calls for "substantially rectangular" cargo 
containers “in substantial longitudinal alignment", with means 
coupling the containers together "adjacent their near corners" 


and "means at the remote corners...adapted to be coupled to a 


lifting mechanism.” Claim 2 otherwise corresponds to claim 1. 


Claim 4 similarly calls for "substantially rectangular" cargo 
containers "in substantial longitudinal alignment” but speci- 
fies "vertically spaced pairs of couplers...coupling said 
containers together horizontally adjacent their near corners," 
each of the pairs of couplers being "capable of transmitting 
loads compatible with the forces produced by cargoes of vary- 
ing densities..." Claim 4 otherwise corresponds to claim 1. 
Claim 9 specifies means coupling the containers “end to end 
horizontally adjacent their confronting corners." Claim 9 


otherwise corresponds to claim 2. 


a 


Claims 5 to 8 are drawn to a method for handling 


freight. Claim 5 reads as follows: 

5. A system of handling freight con- 
prised of providing a pair of van 
size cargo containers, each including 
side, end, top and bottom walls, the 
side alone providing the longitudinal 
beam strength of the container, separ- 
ably coupling the containers horizontally 
so that tension, compression and verti- 
cal shear forces are transmitted from 
container to container in magnitudes 
sufficient to produce a unitary struc- 
ture, supporting the coupled containers 
without contributing to the strength 
thereof, and lifting the coupled con- 
tainers adjacent their uncoupled ends. 

Claim 6 omits the references to a, specific loca- 
tion for lifting the coupled containers, and instead speci- 
fies lifting the containers “without contributing to the 
strength thereof." .Claim 6 otherwise corresponds to claim 5. 
Claim 7 calls for the step of moving coupled containers 
while supporting the containers without contributing to 
the strength thereof. Claim 7 otherwise corresponds to 
claim 6. Claim 8 omits the step of lifting the coupled 
containezs and otherwise corresponds to claim 5. 

4. The defendant relies upon the following 
prior patents having disclosures described to show that 
the subject matter of claims 1, 2, and 4 through 9 is 
unpatentable: ‘ 

(a) A United States patent to Hilpert, 

No. 820,974, granted May 20, 1906, which 


a9) = 


related to the transportation of cargo on 
land as well as water, and discloses a 
barge formed from rectagular compart- 
ments or sections which are self-contained 
as to flotation and stability and con- 
nected one to another, end-to-end and 
side-to-side, and covered over with a 

roof. The sections may be detached, 
lifted out of the water, and carried by 
railway flat cars to an inland destination. 
The sections are graduated to size to 
permit the return of an empty barge as 


a single row of connected sections with 


the remaining sections nested therein in 


a collapsed condition adapted for trans- 
portation by railway flat car. The 
sections have sidewalls described as "in 
effect plate-girders" connected to load- 
transmitting end walls. Each end of the 
sections has separable couplers in the 
form of a nut and bolt near each upper 
corner and a hook and ear near each bottom 


corner. 


(b) A United States patent to Schumacher, 
No. 2,841,094, granted July 1, 1958, re- 
lates to highway semi-trailers adapted to 
be transported by rail. Claim 1 of the 


patent particularly points out the follow- 
@ i 
ing invention: . 
| 
1. A railway vehicle body consisting 
of two highway semi-trailer bodies each 
having girder-like sidewalls, and means 
on the rear end of each sidewall for de- 
tachably securing said bodies to each 
other back-to-back, said scuring means 
comprising a toothed vertizal member 
rigidly secured to the rear end of each 
sidewall and extending substantially the 
full height of said sidewall and detach- 
ably engaged with a cooperating similar 
member on the other said semi-trailer 


body. 


Each pair of connected semi-trailer bodies 


is supported solely at the ends by detach- 
able railway trucks which connect the rear 
end of one pair of connected evailer bodies 
to the front end of the next pair of con= 
nected trailer bodies. : 
5." The Schumacher patent discloses van size cargo 
containers in which the side walls alone provide the longi- 
tudinal beam strength of the container. The patent shows 


that it is old to connect two such containers together by 


coupling means capable of forming one continuous beam of two 
containers which can be lifted, supported, and moved as a unit 
without auxiliary devices contributing strength to the unit. 

6. The only recitation in the claims not met by 
Schumacher is the reference in claims 2 and 9 to “means at 
the remote corners of said containers adapted to be coupled 
to a lifting mechanism.” 

¥. It would be obvious to a person of ordinary 
skill in the art to provide the remote corners of the con- 
tainers shown by Schumacher with means adapted to be coupled 
to a lifting mechanism. 

8. The cargo containers shown by Hilpert are 
"yan" size and have side walls which alone provide the longi- 
tudinal beam strength of the container. The separable coup- 
ling means at the top and bottom corners obviously are capa- 
ble of producing a unitary structure. 

9. In claims 1, 2, 4 and 9, the expression be- 
ginning “whereby said containers” is a statement of intended 
use. 

10. The main concept called for in claims 5 
through 8 is the method of coupling together two van size 
cargo containers to produce a unitary structure, and sup- 
porting and lifting the coupled containers without con- 


tributing to the strength thereof. This method is shown to 
be old by. Schumacher. 
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: 


| 
11. In view of the oo patent, the method 


called for in claims 5 through 8 would obvious to a person 
of ordinary skill in the art as a met for handling more 
than one of Hilpert's containers at a time. : 

12. . The pair of coupled cargo containers and the 
system of handling freight set forth in clajms i, 2, and 4 
through 9 would have been obvious to a person of ordinary 
skill in the art having before him the Schumacher patent. 

13. The pair of coupled cargo containers and the 


system of handling freight set forth in claims 2, and 4 
through 9 would have been obvious to a person of ordinary 
skill in the art having before him the Schumacher and the 
Hilpert patents. | 

14. The pair of coupled cargo containers set 
forth in claims 1, 2, 4 and 9 would have béen obvious to 
a person of ordinary skill in the art having before him 
the Hilpert patent. . 

15. Claims 1, 2, and 4 through 9 are upatent- 


able in view of the prior art. 


CONCLUSIONS OF LAW 
1. Plaintiffs are not entitled to a patent con- 
taining any of claims 1, 2, and 4 through 9. 
2. The Complaint should be dismissed as to all 
of the claims. 


DATED: July 21, 1965 


JOSEPH R. JACKSON 
United States District Judge 


This cause came on for trial on March 22, 1965. 
Upon consideration of the record herein, as well as the 
briefs which the Court accorded counsel for plaintiffs and 
defendant an opportunity to file, it is this 21st day of 
July, 1965, 

ORDERED, that judgment be, and the same is 
hereby entered in favor of defendart, and that the Complaint 
be, and is hereby dismissed, with costs to be assessed 
against plaintiffs. 


JOSEPH R, JACKSON 
United States District Judge 


MAILED 


Appeal No. 34-49 APR 29 1963. 

U. S. PATENT OFFICE 
Hearing: BOARD OF APPEALS 
March 26, 1963 


IN THE UNITED STATES PATENT OFFICE 


BEFORE THE BOARD OF APPEALS 
ni 


Ex parte Solomor| Katz 


@ 


Application for Patent filed April 20, 1959, Serial 
No. 807,383. Coupled Cargo Van Containers. 


Max R. Millman for appellant. 
—_—___-—+- 
Before Bailey and Freehof, SEG and 'Andrews, 
‘Acting Examiner-in-Chief. 
Bailey, Examiner-in-Chief. 
MAIN DECISION OF BOARD OF APPEALS 
This is an appeal from the final rejection of 
claims 1, 2 and 4 through 9, all of the claims remaining in 


the case. 


Claims 1 and 5 are representative and rad as 


1. A pair of van size cargo containers, each in- 
cluding side, end, top and bottom walls, the side walls alone 
providing the longitudinal beam strength of the container, and 
means separably and rigidly coupling said containers together 
horizontally, said means transmitting tension, compression 
and shear forces from container to container in magnitudes 
sufficient to produce a unitary structure, whereby said con- 
tainers as a unit are capable of being lifted or supported 
without auxiliary devices contributing to the strength of the 
connnected containers. 


S. A system of handling freight comprised of 
providing a pair of van size cargo containers, each including 
side, end, top and bottom walls, the side walls alone pro- 
viding the longitudinal beam strength of the container, 
separably coupling the containers horizontally so that tension, 
compression and vertical shear forces are transmitted from 
container to container in magnitudes sufficient to produce a 
unitary structure, supporting the coupled containers without 
contributing to the strength thereof, and lifting the coupled 
containers adjacent their uncoupled ends. 


The references: 


Hilpert 820,974 May 22, 1906 
Schumacher 2,841,094 July 1, 1958 


While the Examiner cited a third reference in 


his answer as relied upon, he has also withdrawn this 


reference in his Answer. Thus, it will not be considered. 
The brief in the paragraph bridging pages 1 and 2 
describes the subject matter as follows: 


"The invention comprises a pair of frameless 
van size cargo containers and a means separably and 
zee coupling them horizontally, the coupling 

means transmitting tension, compression and shear 
forces itn magnitudes sufficient to produce a unitary 
structure which can be lifted or supported without 
auxiliary devices contributing to the beam strength 
of the connected containers. Thus, on the one hand, 
the v Zz “bodies c e individuall 1 
where required by the particular transport facilities 
available or, on the other hand, the coupled bodies 
can be supported, moved and lifted as one unit. 
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And, because of the fact that the cortainers . e 
frameless and the means separably coupling them 
transmit the compression, tension and shear forces 
in magnitudes sufficient to produce unitary struc- 
ture, without more substantial sa in time, 
labor and materials are effected sin neither the 
containers themselves nor the auxili devices to 
handle the coupled containers as a unit need be ex- 

' cessively heavy or complex. The various ways of so 
handling the coupled van size containers (containers 
having an area greater than 64 sq. ft. and a height 
of generally 8 ft and which when laden with cargo 
attain gross weights in the many thousands of pounds) 
are illustrated in Figs. 2-8 of the drawings." 
(emphasis added) 


It will be seen that appellant states that his container is 


frameless. 


The specification at page 2, second paragraph, 


first sentence, states: 


"The basic concept of the invention for realiz- 
ing the advantages aforementioned is to separably 
couple two or more cargo van containers so that they 
are strong enough as a structure without the added 


weight of frames, to be lifted or supported by aux- 
iliary devices which do not contribute to the'strength 
of the coupled containers." (emphasis added) — 


The fact that the cargo containers are frameless is again 
stated in the last paragraph starting on page 2 ang the 
first paragraph starting on page 3. The containers are 
described in the original specification with the following 
statement appearing starting line 6 on raed 5: i 


"The walls may be made of sheet metal - and of 
any suitable construction except that the container 


does_not include any frame contributing to the 
strength or weight of the container." (emphasis added) 
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Further, on page 7 of the specification the complete paragraph and 
the following paragraph further state that the containers are 
frameless. 

The structure of the container walls is neither 
illustrated nor described except for this negativing of the use 


of a frame in such structure. 


We turn again to the quotation from the specification, “y 


page 5, lines 6 to 9. Here it is stated that the walls may be 
made of sheet metal and of any suitable construction, the last : 
clause of the statement giving as the sole exception that the 
container does not include any frame contributing to the strength 
or weight of the container. 

We find this statement to be baffling, as are the 
remainder of the statements relative to container wall struc- 
ture. Apparently, appellant wants an adequately strong wall 
of minimum weight. Yet, he appears to exclude the use of any 
frame contributing to its strength. Yet, frames are used 
for the purpose of yielding maximm strength for minimum 
weight. We will later refer again to this subject. 

Claims 1, 2, 4 and 9 are rejected on Hilpert. 

Hilpert discloses a barge made up of large cargo containers. 
While we find no specific disclosure of the precise size, 
the context indicates that each may properly be considered 


to be of "van" size. There is no argument to the contrary. 


Each one of these comprises side and bottom walls, 
but each is open at the top. However, when a number of these 
are assembled together, tops are applied, $s seen os Figures 
26 and 27, and the claims before us as to Fhis Fecvure do 
not distinguish. SS even if this were considered to 
be a difference, there is nothing in the record to. ‘indicate 
that this difference is patentably significant. Soa of 
course, obvious to apply tops of some kine} even tough 
they may be mere canvas tops to exclude the atmosphere. 

The claims require no more. : 

In the Hilpert structure the side walls of each 
container are made up in part of a frame, be probably best 
seen in the longitudinal and transverse dectionat views of 
Figures 4 and 5, the frame being sheathed with ee metal. 
These side walls alone provide all of the longitudinal beam 
strength of each container. These containers are separably 
coupled at the top corners and at the bottom corners. One 
form of top coupling means is shown and described with 
respect to Figures 8, 9 and 10. An alternative is shown 
and described with respect to Figures 11, 12 and 13. The 


bottom corner separable coupling means is shown and des- 


cribed with respect to Figures 15 and 16. In Hilpert not 


only may the containers be connected end to end, but they 

may also be connected side to side with the connecting 

means shown and described with respect to Figures 18, 19 
-19- | 


and 20. These separable coupling means transmit all forces 
of tension, compression and vertical shear that are trans- 
mitted from container to container. 

Claims other than claim 1 specify that there 
shall be means at the corners of a container for coupling 
to a lifting mechanism, e. g. claims 2 and 9. 

An inspection of Figures 4B and C and the des- 
cription of these figures shows that this feature is also 
present as to each container. 

Hilpert intends to use his structure in only one 
of the manners that appellant discloses, namely he intends 
to lift each container separably for either filling or 
dumping purposes, to set them adjacent each other in the 
watér When filled. He couples them together to form a 


barge for motion through the water but does not disclose 


intent to lift two or more when so coupled. 

Appellant seems to argue that the various 
forces in tension, compression and shear in a barge of 
this kind are negligible. With this we disagree. As 
fis evident from the many times water vehicles have been 
broken in half by the forces encountered, these forces 
applied through wave action are very severe. Thus, the 


Hilpert joints must be very strong. 


It follows that claims 1, 2, 4 and 9, with the 
possible exception of the statement of intended use exempli- 
fied by the final "whereby" clause of claim 1, read directly 
on Hilpert. This “whereby” clause is, as we have noted, a 
statement of intended use. As pointed out in In re Dalton 
et al., 38 CCPA 953, 647 0.G. 335, 188 Fed. (2d) 170, 1951 


C. D..272, 89 USPQ 271, a statement of intended use is not 


i | 
limiting on structure claims, not being a a of 


structure. 
Appellant seems to argue that the "whereby" 
clause in each of claims 1, 2, 4 and 9 is Limiting. If 
we accept this position arguendo, then these clains present 
precisely the same question of patentability as do method 
claims 5 through 8. . 
We will sustain the rejection of clains 1, 2; 
4 and 9 for the reasons given above. 
However, assuming the argued limiting effect 
of the whereby" clause, we point out that these claims 
are unpatentable for the reasons given below in pustain- 
ing the rejection of the method claims, ad we = further 
sustain the rejection for such reasons. 
Claims 5 through 8 define a method. The method 
is identical with the Hilpert method with«a single excenciont 
Hilpert contemplates, as airealy indicated, hand- 
ling by lifting; as shown in Figure 4, for example, only 
-21- | 


individual containers. He proposes to lift the individual 
containers in the same manner appellant proposes to lift 
coupled containers. This concept of lifting coupled con- 
tainers (that are joined in such a manner that two or more 
may be lifted by their ends only, as appellant illustrates) 
is not present in Hilpert. For this concept the Examiner 
turns to Schumacher. 

Schumacher discloses van size cargo containers. 
Schumacher discloses the subject matter illustrated by 
dotted lines in Figure 1, and by the illustration of Fig- 
ures 4 and 5, namely frames for imparting sufficient 
strerigth to van size cargo container walls that they may 


be coupled together and have sufficient strength so as 


to be supported solely at their ends, as seen in Figure 2. 


The Schumacher disclosure is that this permits 
a pair of such containers to be joined back to back to 
form a strong rigid unit. The frame, probably best seen 
in Figure 4, is described, column 2, starting with line 
49, as follows: 


"The side framing of each semi-trailer body 
inciudes half of a truss consisting of side sill 
28, the rear corner post 30 and 30a, a diagonal 
member 31, an intermediate vertical member 33, and 
an intermediate diagonal member 35. At their rear 
ends the trusses on opposite sides of each semi- 
trailer are joined at the bottom by rear end sills 
37 and top cross-beams 39, thus forming a struc- 
ture of considerable rigidity and strength." 
(emphasis added) 


It will be seen that this framing is described as’ part of 
the side framing of each body. 

Thus, Schumacher discloses a vehicle ih which the 
side wall structure includes, in addition to the covering 
sheet metal, a truss, as shown, to give adequate wall 
strength to permit two coupled containers to be supported 
only at remote ends. 

Appellant's peeomere on this reference ve find 
to be without persuasive effect as to patentability. 

Schumacher discloses the noted! opernork| Eames: 
They are undoubtedly sufficiently heavy ef contribute the 
necessary strength. Appellant says that fis side wall 
structure (which he does not disclose in this application) 
is frameless and also contributes the necessary strength. 

His objective is to have as light a wall as possible, 80 
long as it has the necessary strength. What that structure 
may be we have no way of knowing. Since a wall of maximum 
strength and minimum weight can be made only by means of 
some form of frame associated with the sheet metal enclosure, 
we have no way of judging what it may be phat appellant 

has done different from Schumacher or from Hilpert rela- 
tive to the argued frameless features. 

Schumacher does have walls of adequate strength 


to handle the loads applied to coupled coutainers only at 


their ends. Hilpert does have a structrre having adequate 
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strength when twoor more are coupled together to counteract 
all encountered forces. Hilpert does disclose joints of 
adequate strength for holding the sections together. The 
same is true of Schumacher. 

In view of the fact that we are uninformed as 
to what the difference in structure may be, we are con- 


strained to hold that insofar as there is-any disclosure 


as to vehicle structure, the wall structure of both Hilpert 


and Schumacher is at least the equivalent of what is claimed, 
since we have no information on which to base a different 
holding. 

We observe that the Examiner (see, for example, 
page 3 first paragraph, last sentences) holds relative to 
Hilpert that: 

"There would be no invention in 

omitting these reinforcing 

members.” 
Why -he so states we do not see, and since the reinforcing 
member or frames of both Schumacher and Hilpert are clearly 
necessary to their adequate strength, and which strength 
with minimum weight required the use of frames, we disagree. 

On the basis of the preceding, it will be seen 
that Schumacher contributes the sole missing factor, the 
concept of handling as a unit coupled containers with ade- 
quate wall strength so that they may be supported at their 
remote ends only, i.e. in the same way that Hilpert supports 
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a single container, as illustrated in Figure 4B and C. 
This is no more than modernizing the Hilpert 
concept in a manner taught by Schumacher in view of the 
fact that the lifting equipment existent today is capable 
of handling much greater loads than it was in 1906, when 
Hilpert was in the field. 


The decision of the Examiner i$ affirmed. 
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DECISION OF BOARD OF APPEALS 
ON PETITION FOR RECONSIDERATION 


This is a petition for reconsideration of our 
decision dated April 29, 1963. 

In our opinion we discussed the disclosure of 
the instant case of a frameless container on the basis 
that the claims were so limited. Appellant calls our 
attention to the fact that we construed the claims too 
narrowly in that the term "frameless" is not in the claims 
on appeal, petition at the bottom of page 2. < 

We have reconsidered in the light of the re- 


argument presented and find that appellant is correct 


in that we congtrued claims more narrowly than their 


terminology warrants in that the claims are not restricted 
to "frameless" containers. The claims merely recite, see 
exemplary claims 1 and 5 quoted in our opinion, side walls 
that alone provide longitudinal beam strength of the con- 
tainer, the recitation being so broad as to embrace frame- 
type walls which are used very frequently in cargo con- 
tainers of all sizes. 

Thus the claims are so broad thet they fail to 
distinguish in any patentable respect from the Schumacher 
disclosure considered alone. As is pointed out in the 
quotation from the Schumacher patent on page 7 of our, 
opinion, the frames illustrated by Schumacher constitute 
a part of the body. With the breadth of the claim before 
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us, i.e. not limited to frameless, Schumacher appears to 
negative patentability of the claims when Constdered alone. 
He clearly has the van size cargo containers, each having 
Walls as recited. As clearly seen in Figure 2, two coupled 
containers are lifted solely at their ends since they are 
lifted by the trucks engaging only the remote ends be the 
coupled containers. All forces, whether of censton, com= 
pression, or shear are transmitted entirely by the container 
walls. Therefore the concept of the breadth in fact, claimed 
by appellant as pointed out in his petition, appears to be 
negatived by this patent. : 
However, if the claims are construed in the more 
limited sense as being restricted to "€rameless", ve adhere 
to our formerly stated decision for the reasons given in 


the opinion. 


The only other point raised by the petition 


that appears to warrant answer pertains to our statements 
concerning the "whereby" clauses of the claims. We adhere 
to the decision reached on this clause from each of the 
aspects wherein we treated same, noting. that wé held both 
lack of probative value and.also, see page 6 lines 4 to 8, 
treated the clause as limiting, pointing out wherein, even 
if so considered, it was not of patentable significance, 
this being done in connection with further treatment | of 


claims 5 through 8. 


The petition has been granted to the extent that 
we have reconsidered in the light thereof, but is denied 


with respect to making any change in our decision. 


PATENT APPLICATION S. N. 807.383 AS AMENDED 

This invention relates to cargo van containers 
for use in hauling freight by ship, rail, air or highway 
transport. 

The modern trend in freight haulage is contain- 
erized cargo, an advanced form of which employs as the ship- 
ping container a trailer body or van which when laden with 
cargo attains a gross weight in the many thousands of pounds. 
The use of van containers is an attempt to satisfy the re- 
quirements of water and land transport employing the idea of 
large unit loads. 

The present invention has for its primary object 
to provide cargo van containers which not only satisfy the 
requirements of land, water air and rail transport, but 
which also effect substantial and important economies in 
the mechanical facilities and labor required to support, 
transport, and lift the containers. 

The basic concept of the invention for realizing 


the advantages aforementioned is to separably couple two or 


more cargo van containers so that they are strong enough 


as a structure without the added weight of frames, to be 
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lifted or supported by auxiliary devices which do not con- 
tribute to the strength of the coupled containers. ‘The con= 
tainers are coupled horizontally by mears which are capable 
of transmitting tension, compression an: vertical shear 
forces from container to container. 

A further important object of the invention is 
to provide at least two frameless van size cargo Conta Enere 
which are not only coupled horizontally so that they can be 
efficiently handled as a unit, but which are separably coupled 
so that the individual containers can be utilized as such. 
Thus, the coupled containers may be raised or removéd as a 
unit from a ship, railroad car or airplane by devices which 
do not contribute to the strength of the coupled containers. 
Also, the coupled containers may be efficiently handled as 
a unit up to a point where the containers may have to be 
separated and loaded as individual containers on a transport 
whose space requirements must be so satisfied, as in the 


holds of certain ships. 


Another object of the invention is to provide 


at least one pair of frameless van size cargo containers 
which are separably coupled horizontally adjacent the 
corners of the near walls of the containers wherein the 
couplers not only transmit tension, compression and vert= 


ical shear forces from container to container, but which 


couplers are quick acting and sufficiently compact to mini- 
mize the space between the coupled containers and so posi- 
tioned relative to the corners that the near walls may be 
equipped with full sized doors. 

These and other advantages and features of the 


invention will become more apparent as the following des- 


cription proceeds in -conjunction with the accompanying 


drawings, wherein: | 

Figure 1 is a diagrammatic perspective view of 
coupled van size cargo containers ready to be raised as a 
unit at the remote corners; 

Figure 2 is a diagrammatic view of an airplane 
illustrating the manner of hoisting the coupled containers 
into the bay thereof; 

Figure 3 is a view similar to Figure 2 showing 
the coupled containers suspended in the airplane during 
flight; 

Figure 4 is a diagrammatic view illustrating 
the manner of handling the coupled containers with regard 
to loading the same on and unloading from a ship; 

Figure 5 is a diagrammatic side elevation of 

the coupled containers shown supported on running gear and 


coupled to a tractor to provide a dual body semi-trailer; 


Figure 6 is a diagrammatic side elevation of the 
coupled containers shown supported upon a rail car turntable; 

Figure 7 is a diagrammatic side elevation of the 
coupled containers shown supported upon a railcar; 


Figure 8 is a diagrammatic side elevation of the 


coupled containers shown in stacked position on board ship, 


on dock, etc.; 

Figure 9 is a horizontal sectional view, some 
parts shown in elevation, of one of a number of tere 
coupling the containers horizontally; and : 

Figure 10 is a horizontal sectional view through 
one of the remote corner members of the coupled containers 
and illustrating the coupling of a lifting mechanism thereto. 

Specific reference is now made to the drawings 
wherein similar reference characters are used for corres- 
ponding elements throughout. 

The containers 10 of the instant indent Yea are van 
size cargo containers, which as defined by the Maritime 
Administration of the United States Department of Commerce, 
has an area greater than 64 sq. ft. and a height of gen- 
erally 8 ft. Each container, which is preferably rectan- 
gular, includes upper and lower walls 12; side walls 14, 

a front wall 16 and a rear wall 18, the rear wall 18 in- 


cluding regular full size doors (not shown). The walls 
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may be made of sheet metal and of any suitable construction 
except that the container does not include any frame contri- 
buting to the strength or weight of the container. In such 
a structure it is the side walls 14 which provide the longi- 
tudinal beam strength of the container, the front and rear 
walls 16 and 18 and the upper and lower walls 12. serving to 
stabilize the same. 

Each corner of the container is provided with a 
member operatively connected to the walls. While for manu- 
facturing purposes the corner members may all be uniforn, 
those 20 at the corners of the rear walls 18 are each pro- 
vided with an open slot 22 which extends generally perpen- 
dicular to the plane of the rear wall, there being an en- 
larged recess 24 in the member communicating with the slot. 
The members 20 are so positioned that when the containers 
are on a horizontal plane the slots 22 of adjacent opposed 
members are in horizontal alignment and the members are so 
positioned on the containers as not to interfere with the 
provision of full doors in each rear wall 18. 


The members 26 at the corners of the front walls 


16 are each provided with an open slot 28 which extends gen- 


erally perpendicular to the plane of the upper or lower wall 
12 of the container, there being an enlarged recess 30 in 


the member communicating with the slot 28. 


é 


Via the corner members 20 at the rear walls, the 
frameless containers can be separably coupl4a horizontally 
by a means 32 which is designed to couple the containers to 
produce a unitary structure capable of being Lifted or sup- 
ported without auxiliary devices contributing to the sree 
of the connected containers. Any coupler may be used to ac- 
complish this end which by virtue of its strength and design 
is capable of transmitting tension, compression and vertical 
shear forces from container to container.. The couplers must 
be compact so as to keep space between the rear walls of the 
coupled containers to a minimum and so as not to preate a 
situation wherein the rear doors must be reduced in size. 
The couplers must also be able to transmit loads compatible 
with the forces produced by cargoes of varying densities in 
the containers, i. e. 10 to 100 lbs. per cu. ft. 

A purely illustrative but non-limitative example 
of such a coupler is shown in Figure 9 and is a turnbuckle 
comprised of oppositely threaded bolts, 32, cross-heads 34 
at the outer ends of the bolts and a shear collar 36 threaded 
on the bolts. When the rear walls 18 of the containers are 
closely adjacent each other and the T-bolts are furthest 


apart with the heads aligned with the slots 22, the coupler 


is inserted in the members with the heads Sas in the 


recesses 24. A turn of the shear collar 90° will turn the 


heads 34 to the coupling position traversing the slots 22. 
When the faces of the heads are made to engage shoulders 38 
in the members, then further rotation of the shear collar 
will pull the T-bolts and the containers together to the 
final rigid coupled position. Further rigidity of coupling 
can be attained by providing the member with a tapered 
throat 40 which bears against opposed tapered portions of 
the shear collar and by providing the member with a free 
edge 42 which bears against opposed shoulders of the shear 
collar 36 as shown in Figure 9. 


There are many uses to which the invention can 


be put. For example, as shown in Figure 5, the van size 
frameless cargo containers 10 may be coupled horizontally, 
supported by running gear 44 and coupled to a tractor 46 
to provide an over-the-roadsemi-trailer without the need for 
a heavy underframe or a flat bed trailer to support the 
coupled containers. 

As shown in Figure 6, the coupled van size frame- 
less cargo containers may be driven onto the turntable 48 
of a railway flat car 50 and there supported without the 
need for a heavy underframe to support the couple containers. 
The manner in which the coupled containers may be supported 
adjacent their uncoupled ends directly upon the railway flat 
car is shown in Figure 7. It should be understood that 
Figures 6 and 7 merely illustrate a special type of flat 
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car for handling containers which would impose a more 

severe load on the couplers. However, the invention is 

not limited to these special type flat cars. The containers, 

coupled or uncoupled, can be placed on standard flat cars. 
After the containers have been, ransported to 

the dock 52, the coupled containers can 11fted as a 

unit by a standard boom 54 which is connected by suitable 

tackle to a spreader 56 carrying lifting s 57, the 

ends of which are suitably attached to t f connected con- 

tainers via the corner members 26 at the front walls thereof, 

whereby the containers as a unit are lifted and placed into the 

hold or on ship deck. A suitable means f attaching a lift- 

ing mechanism to the connected containers ‘nay be rotatable 

T-bolts 60, see Figure 10, which can be removably coupled 

to the corner members 26 through the slots 28 therein. This 

may all be accomplished with conventional lifting mechanisms 

without the need for providing auxiliary means to support 

and lift the coupled containers at their coupled positions. 

As shown in Figure 8, the coupled containers may be stacked 

vertically aboard ship, on dock, etc. simply by using spacer 


pads 61 at the remote corners without the need for supports 


which extend across the combined lengths of the coupled 


containers. . 


As shown in Figures 2 and 3, the coupled containers 
can be lifted into the bay on an airplane 62 by a suitable 
hoist 64 which is coupled only to the corner members 26 at 
the front walls of the containers and the coupled containers 
can be secured in the craft at the corner members 26 thus elimn- 
inating the need for an auxiliary support which would add weight 
to the craft. 

While a preferred embodiment of the invention has 
been shown and described herein, it will be understood that 
skilled artisans may make variations without departing from 


the spirit of the invention and the scope of the appended 


claims. It should also be understood that the term "pair of" 


as used hereinabove and in the claims means two or more. 
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CLAIMS ON APPEAL 
1. A pair of van size cargo containers, each 
“ineluding side, end, top and bottom walls, the side walls 
alone providing the longitudinal beam strength of the con- 
tainer, and means separably and rigidly coupling said con- 
tainers together horizontally, said means transmitting 
tension, compression and shear forces from container to 
container in magnitudes sufficient to produce a unitary 


structure, whereby said containers as a unit are capable 


of being lifted or supported without auxiliary devices 


contributing to the strength of the connected containers. 
2. A pair of van size substantially rectangular 
cargo containers in substantial longitudinal alignment, 
each including side, end, top and bottom walls, the side 
walls alone providing the longitudinal beam strength of 
the container, means separably and rigidly coupling said 
containers together horizontally adjacent their near corners, 
said means transmitting tension, compression and shear 
forces from container to container in magnitudes suf- 
ficient to produce a unitary structure, and means at the 
remote corners of said containers adapted to be coupled 
to a lifting mechanism whereby said containers may be 
lifted as a unit without auxiliary devices contributing 


to the strength of the connected containers. 


4. A pair of van size substantially rectangular 
cargo containers in substantial longitudinal alignnent, each 
including side, end, top and bottom walls, the side walls 
alone providing the longitudinal beam strength of the con- 
tainer, vertically spaced pairs of couplers separably and 
rigidly coupling said containers together horizontally adja- 
cent their near corners, each pair of couplers being capable 
of transmitting loads compatible with the forces produced 
by cargoes of varying densities in the containers to pro- 
duce a unitary structure, whereby said containers as a unit 


are capable of being lifted or supported without auxiliary 


tainers. 


devices contributing to the strength of = connected con= 


5. A system of handling freight conprised of 
providing a pair of van size cargo containers, each including 
side, end, top and bottom walls, the side vplls alone pro- 
viding the longitudinal beam strength of the container, 
separably coupling: the containers horizontally so that 
tension, compression and vertical shear forces are trans- 
mitted from container to container in magnitudes sufficient 
to produce a unitary structure, supporting the coupled con=- 
tainers without contributing to the strength thereof, and 
lifting the coupled containers adjacent their uncoupled 


ends. 


6. A system of handling freight comprised of 
providing a pair of van size cargo containers, each includ- 
ing side, end, top and bottom walls, the side walls alone 
providing the longitudinal beam strength of the container, 
separably coupling the containers horizontally so that 
tension, compression and vertical shear forces are trans- 
mitted from container to container in magnitudes sufficient 
to produce a unitary structure, supporting the coupled 
containers without contributing to the strength thereof, 


and lifting the coupled containers without contributing 


to the strength thereof. 

7. A system of handling freight comprised of 
providing a pair of van size cargo containers, each includ- 
ing side, end, top and bottom walls, the side walls alone 
providing the longitudinal beam strength of the container, 
separably coupling the containers horizontally so that 
tension, compression and vertical shear forces are trans- 
mitted from container to container in magnitudes sufficient 
to produce a unitary structure, supporting the coupled con- 
tainers without contributing to the strength thereof, mov- 
ing the coupled containers while so supported and lifting 
the coupled containers without contributing to the strength 


thereof. 


8. In a system of handling freight, the steps of 


providing a pair of van size cargo containers, each including 
side, end, top and bottom walls, the side walls alone pro- 
viding the longitudinal beam strength of the container, 
separably coupling the containers horizontally so that 
tension, compression and vertical shear forces are trans- 
mitted from container to container in magnitudes sufficient 
to produce a unitary structure and supporting the coupled 
containers without contributing to the strength thereof. ; 
9. A pair of van size substantially rectangular 
cargo containers, each including side, end, top end bottom 
walls, the side walls alone providing 1 tudinal bean 
strength, means separably coupling said Biatnets end to 
end horizontally adjacent their confronting corners, said 
means all coacting to transmit tension, compression and 
shear forces from container to container in magnitudes 
sufficient to produce a unitary structure and nee at 
the remote corners of said containers adapted to be coupled 
to a lifting mechanism whereby said containers can be lifted 
as a unit without auxiliary devices contributing to the 


strength of the connected containers. 


EXCERPTS FROM FILE WRAPPER 


AMENDMENT OF APRIL 18, 1960 


Responsive to the Office Action dated November 2, 


1959, please amend the application as follows: 


* * * * * * 
In the Specification: 
Page 5, line 9, after the period (.) insert ---In 
such a structure it is the side walls 14 which provide the 


longitudinal beam strength of the container, the front and 


rear walls 16 and 18 and the upper and lower walls 12 serv- 


ing to stabilize the same.---. 

In the Claims: 

Claim 1, line'1, cancel "frameless"; line 1, 
after “containers” insert ---, each including side, end, 
top and bottom walls, the side walls alone providing the 
longitudinal beam strength of the container, ---; 

* * * * * * 
REMARKS 

Applicant's attorney herewith acknowledges with 
appreciation the courteous interview granted him by the 
Examiner on March 31, 1960. The Examiner will recall that 
a film was shown as well as still photos illustrating the 
commercial utility of the coupled cargo van containers and 


their remarkable versatility. 


In the light of the interview, the claims have been 
amended to exclude the word “frameless”. Instead, the claims 
now define the structural equivalent thereof. Accordingly, 
the claims are not vague, incomplete and functional. 

TRANSCRIPT OF TRIAL PROCEEDINGS 
* * * * * * 

OPENING STATEMENT ON BEHALF OF THE PLAINTIFFS, 

‘MR. MILLMAN: If your Honor please, I intend to 
develop this case mainly through the witnesses. I do not 
want to say many things which do not go on the penord through 
the witnesses but-- : 

THE COURT: Just let us know what it is all about 
and why you think the Patent Office is. clearly wrong. You 
needn't go into what you are going to show by your witnesses. 

MR. MILLMAN: This invention relates to =e 
known as frameless containers and means of coupling them to- 
gether so they can be handled as a unit without Serres 
devices which would contribute to the beam strength of these 


containers. 


The milieu in which these containers are used is 


what is known today in the modern trend of containerized 

| 
cargo. Containerized cargois a method of shipping materials 
throughout the country in which the container itself is the 


van. If you have seen the 20 and 40-foot truck trailers, 


ual 
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that van is packed once and then it is delivered by trans- 
ferring it from its running gear onto a railroad. You may 
have seen the term "piggyback" -- 

THE COURT: I have seen it. 

MR, MILLMAN: -- And onto ships, etc. That 
containerized cargo, which our witness will tell you about, 
how it commercially developed within the past six years, 
makes certain requirements necessary for the handling of 
these containers, facilities, economy, labor, etc. And 
this invention relates to the handling of either the con- 
tainers individually or coupled in such a manner that the 
facilities that can be used for handling one can primarily 
be handled for the two. The labor and economy effected by 
this invention is such as to really give an impetus or a 
boost to the containerized cargo modern development as it 
has never before. 


The two basic features of this invention is that 


we are using'containers which are frameless, the longitudinal 


side walls of which alone provide what is known as the longi- 
tudinal beam strength. Our witnesses will indicate what 
longitudinal beam strength is. It is like an I-beam. And 
what we do is we take two containers and we connect them 

in such a manner that the couplers transmit the forces so 
that we get a single I-beam out of it as if there is no 
connector between them. And that is effected in a frame- 
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less type of container. 

It is our contention, Your Honor, that che Patent 
Office didn't really fullyunderstand the stetetcenes of this 
particular invention, as simple as it may sound, and, in 
addition aisconserned the references. There are only two 


| 
references applied against this case. 


One is Hilpert, which deals with barge sections. 


That is 1906. And the other is the Schumacher reference, 
which is more recent, in 1958. And it became clear to us 
through the entire prosecution. Several interviews were 
had with the Examiner and a film, which will be shown to 
you later on through one of the witnesses, was at to 
the Examiner... And various photographs will be shown to 
you which were demonstrated to the Examiner on how the 
single beam is created out of the two,° separate, single 


individual containers and the manner of its commercial 


utility. We will show Your Honor the commercial success 
i 


To get back to the points with regard to the 


of the invention. 


two main references, our points will be that Hilpert does 


not show the container nor does he show the coupling means, 


and yet the Patent Office has rejected the four article 


claims directly on Hilpert. | 


I might say at this point there are eight claims. 
Claims 1, 2, 4 and 9 deal with the article, the two containers, 
their definition, the couplers, their definitions. The other 
claims, 5 to 8, deal with the system or method of freight 
hauling using these containers. 

The article claims 1, 2, 4 and 9, were rejected 
on Hilpert, and yet it is clear to us -- and we hape to the 
Court through the witnesses -- that neither the containers 
nor the couplers meet the limitations of the claims and 
show anywhere near the concept of this particular invention. 

The Schumacher reference is one which deals not 
with barges now but with two modern vans coupled together 
to run either on a railroad or on the road. That is a 


structure which is almost a baby monster, as I recall it. 


It uses tremendous trusses. to form this connection. 


THE COURT: Has it two separate sets of wheels, 
railroad wheels and road? 

MR. MILLMAN: No, they have one set of wheels. 
The railroad trucks are moved underneath -- 

THE COURT: Oh, it is piggyback. 

MR. MILLMAN: -- Which raises it above while the 
tired wheels are above the track and it runs that way. Then 
when you want to reverse it you take the railroad truck out 


and you replace it with wheels. 


I said it very glibly because we believe the 
Schumacher patent is really impractical. But it is not being 
cited by the Examiner for that. It was cited for other reasons. 
It bears absolutely no resemblance to our contaiuer. In fact, 
I might add that our container was designed specifically to 
get away from the type of trusses, heavy trusses, which in 
the containerized art when you had to lift these containers 
individually or together would be absolutely ridiculous. It 
would make no advance in the container art to use that kind 
of container. 

We are contending, Your Honor, and we hope to show 
to you there has been a real misconstruction of the two patents. 
Schumacher was thrown in to show merely the handling of two 


containers together, because the Patent Office admits in its 


+ 
decision, the Board of Appeals Decision, the main decision 


and decision on reconsideration, that the Hilpert barge patent 
does not show the concept of lifting the two containers to- 
‘gether. He connects barge sections together in chesares 

He transports them and he then breaks the connection and 

they are handled individually. There is no concept of hand- 
ling the two barge sectionsin Hilpert together. 

And we say, in the absence of such a Concent he can 

say absolutely nothing about the type of forces that have 

to be transmitted by a coupler between frameless containers 

to make a single beam out of them. The Patent Office 
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Examiner and the Board persisted in reading into Hilpert, 

even though they admit that there is no concept of lifting 
them together -- and Hilpert talks about lifting them sep- 
arate -- reading into that reference our couplers and our 

type of frame structure. This is primarily what we intend 
to show. 


THE COURT: How many witnesses are you going to 


MR. MILLMAN: We are going to have two witnesses, 


both engineers. 
THE COURT: Do you desire to say anything, Mr. 


OPENING STATEMENT ON BEHALF OF THE DEFENDANT. 

MR. NAKAMURA: Your Honor, I have just a few 
words that I would like to say. 

First of all, Mr. Millman has spoken to you 
about frameless construction. The word "frameless", of 
course, does not appear in the claims. -- 


And the second point that I wish to make is this, 


that I believe Mr. Millman leaves the impression that there 


is only Hilpert as the main reference in the case. But I 
would also call the Court's attention to the Board's 
Decision on Reconsideration, the second decision, in which 


the Schumacher patent -- 


THE COURT: Well, he mentioned both. ‘ 

MR. NAKAMURA: -<-- So that there are two grounds 
actually before the Court. : 

THE COURT: Very well. 

Call your first witness. 

Thereupon -- 
MR. EUGENE HINDIN 

was called as a witness by and on behalf of the pleintiffs 


i 
and, having been first duly sworn, was examined and testified 


as follows: | 


DIRECT EXAMINATION 
BY MR. MILLMAN: | 
Mr. Hindin, will you please state your age? 


My age is 44. 


THE COURT: You had better get his name in the 


record first, hadn't you? 

MR, MILLMAN: I think his nane is in the file. 
BY MR. MILLMAN: | 
Your name, sir? 
Eugene Hindin, H-i-n-d-i-n. 
Where do you live, Mr. Hindin? 
In Philadelphia, Pennsylvania. 4 

Q Will you please give us an account of your 


education beyond the high school level, professional edu- 


cation. 
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A I took a course in Mechanical Engineering receiv- 
ing a Bachelor of Science in Mechanical Engineering in 1947 
at Drexel Institute of Technology in Philadelphia. 

I received a Master of Science in Mechanical 

Engineering at the same institution in 1954. 

Q Have you worked as an engineer since graduation 
from Drexel Institute? 

A T have. 


Q Could you give us a quick summary of the places 


that you have worked at and the kind of engineering that - 


you have done? 

A Well, let me shorten it to say that prior to 
coming to the Fruehauf Corporation, actually at the time 
I entered employment there it was the Strick Company. It 
had not yet become a part of the corporation. 

I had worked primarly -- 

THE COURT: You are talking too fast. 

THE WITNESS: I am sorry. 

I had worked primarily in the field of tool and 
machine design. This covered the period from approximately 
1947 to 1952. 

In 1952 I was employed by the Strick Company 
as a Project Engineer. Since that time I have progressed 
through the Engineering Department into manufacturing super- 
vision and now hold the position of Executive Vice President 
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with that company. 
BY MR. MILLMAN: 

Q You said the Strick Company. What is the relation 
between the Strick Company and the plaintiff Fruehauf Corpora- 
tion in this case? 

A The Strick Company is now the Strick Trailers 
Division of the Fruehauf Corporation. It is a wholly owned 
subsidiary of Fruehauf Corporation. | 


Q Do you know Solomon Katz, who is listed as the 


applicant in this case? 

A Yes, I do. 

Q How long have you known him? 

A - Since 1952. : 

Q Do you know what position Mr. Katz holds? 

A He is now the President of the Strick Trailers 
Division of the Fruehauf Corporation. 

Q Do you know what his technical background and 
training is? : 

A Yes sir. He graduated as an Electrical Engineer 
from Moore School of Electrical Engineering at the University 
of Pennsylvania. : 

Q Would you say you have a close or a remote 
relationship with Mr. Katz? 7 

A We have a very close working relationship. 
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Q Now at Strick Trailers, which is a division of 
the plaintiff here, would you tell us a little bit more in 
detail what duties you perform? 

A Well my primary responsibilities are for the 
direction of our engineering and manufacturing efforts. 
Since I became Executive Vice President it also requires 
me to coordinate the efforts of our sales department and 
our accounting functions as well. 

Q As part of your duties, do you have anything 
to do with the filing and the prosecution of patent 
applications? 

A Yes. I act as primary patent liaison for our 
company. All patents are initiated through my office to 
give me control over which patents we decide to apply for 
and control their activities with our patent attorneys. 

Q For about how long have you been in charge of 
the patent activity for Strick Trailers? 

A Since 1957. 


Q Did you occupy this position when the present 


patent application of Solomon Katz was filed, serial num- 


ber 807383, filed on April 20th,.°1959? 
A As far as the patent activity, yes. I was 
not Executive Vice President at the time but I did handle 


all patent activities. 


Q Do you have any practice at all with reaaea to 
reviewing patent applications, Patent Office actions, 
amendments, briefs, etc., when patent applications are 
filed? ‘ | 


A I very carefully follow all of ae prosecutions 


of our patents in their various stages of aptivittes through 


i 


Q Did you do that in connection with the prep- 


the Patent Office. 


aration and prosecution of the present patent application, 
“serial number 807383? : 
A I did. : 
Q In connection with this patent liaison work 
that you do, do you‘or do you not attend interviews in 
the Patent Office with your patent attorney? : 


A I have on several occasions attended —— 


Q In connection with that work, have you had 


with the Examiners in the Patent Office. 


searches conducted of the patent novelty, validity and 
infringement variety which involves reports and ae 
patent copies? | 

A Yes, I have. | 

Q Would you say you have just a small anout of 


familiarity with patents or rather extensive at this 


stage? 


A I think we could classify my familiarity with 
patent activities at this point as fairly extensive. 
THE COURT: I think the witness is fully quali- 
fied for the testimony you intend to elicit. 
MR. MILLMAN: Thank you. 
BY MR. MILLMAN: 
Q Mr. Hindin, I show you plaintiff's exhibit 1, 
which is a certified copy of the file wrapper. I call your 
attention to the amendment which is dated April 6, 1960, 


and ask you to read the first two paragraphs under "Remarks" 


into the record, please? 
A (Reading) "Applicant's attorney herewith" -- 

THE COURT: You are reading too fast. 

THE WITNESS: (Reading) “Applicant's attorney 
herewith acknowledges with appreciation the courteous 
interview granted him by the Examiner on March 31, 1960. 
The Examiner will recall that a film was shown as well 
as still photos illustrating the commercial utility of 
the coupled cargo van containers and their remarkable 
versatility. 

"In the light of the interview, the claims 
have been amended to exclude the word ‘frameless’. 
Instead, the claims now define the structural equiva- 
lent thereof. Accordingly, the claims are not vague, 


incomplete and functional." 


BY MR. MILLMAN: | 
Q Were you present at that interview, Mr. Hindin? 
A I was. : 
Q Do you recall that aa did show a film and some photo- 


graphs illustrating our invention? ; 
A Yes, I do. 
MR. MILLMAN: Your Honor, we have the film and the 
photographs and they will be introduced later on in the testi- 


mony here. 


THE COURT: All right. 


MR. MILLMAN: I would like you to see what we really 


showed the Examiner. 
THE COURT: I would like to. _ 
BY MR. MILLMAN: 

Q Now let's go back to the application, Mr. Hindin, 
since you said you were thoroughly familiar with tl And I 
call your attention to the very first page of the application. 
Would you slowly read the bottom paragraph into the record? 

A (Reading) "The modern trend in freight haulage is 
containerized cargo, an advanced form of which enploys as the 
shipping container a trailer body or van which wher laden with 
cargo attains a gross weight in the many thousands of eae 
The use of van containers is an attempt to satisfy the require- 
ments of water and land transport met « the idea of large 


unit loads." 


Q When laden with cargo a van size container, say 
a 20-foot container, would approximate what weight, would 
you say, Mr. Hindin? 
A The 20-foot containers are designed to carry a 
cargo of 44,800 pounds, 20 long tons. 
Q Are you familiar with this term "containerization"? 
A Very much so. 


Q In what sense are you very much familiar with 


Q Do you have personal involvement in its develop- 
ment and coumercialization? 
A In several aspects. 

THE COURT: How do you define it or. 

THE WITNESS: Containerization? 

THE COURT: Yes. 

THE WITNESS: I have defined on occasion 
“containerization” as being a method of shipping freight 
wherein the freight is housed in a container which is 
capable of being transported over the road, by rail or 


by ship without utilizing that container within an ex- 


terior covering container. 


THE COURT: It is kind of a gobbledygook 
word, isn't it? 

THE WITNESS: Yes, it is. It, unfortunately, 
had many different definitions and at least connotations 
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applied to it. . 

THE COURT: Well, this defini = thet you gave is 
what is meant by the word? 

THE WITNESS: That is presently used in the 
field and by, for instance, the Committee on Container 
Standards of the American Standards Associeion, which hes 
defined it very mich in that manner. ‘ 

BY MR. MILLMAN: 

Q By the way, in connection with that Standards 
Committee, are you a member of any Committee of tke Truck- 
Trailer Manufacturers Trade which deals wich containeriza- 


tion and standards? 


A I am the Chairman of the Container Committee 
of the Truck-Trailer Manufacturers' Association, Engineering 


Committee. I also serve on the American Standards Associ- 
ation Committee on Container Standards, specifically that 
portiono® ix-witch ts ee ee Securing and Handling 
Task Force. | 

MR. MILLMAN: Your Honor has asked some questions 
about containerization. If Your Honor pl e, I think we 
can advance this by showing you some publications dealing 


with the thing. 


Will you kindly mark this plaintiff's exhibit 3? 
THE COURT: Mark it for identification. 
THE DEPUTY CLERK: Plaintiff's Exhibit Number 3 
is marked for identification. 
(Plaintiff's Exhibit No.3 
was marked for identifi- 
cation). 
THE COURT: Show it to counsel. 
MR. MILLMAN: Here is an extra copy for Your 
Honor to look at while we are looking at this. 
BY MR. MILLMAN: 
Q Mr. Hindin, I show you this publication which 
is marked "A Report On Containerization". Can you identify 
the same for me, please? 
A Yes. This is an issue of the magazine known 
as "The Shipper-Motor Carrier Executive” which was devoted 


entirely to containerization. 


Q On the cover sheet there are a number of con- 


-tainers shown stacked. What are those containers, can 
you tell me? 

A Yes. Those containers are 20-foot containers 
manufactured by the Fruehauf Corporation under their 


tradename of Twin-Twenty. 


Q Can you tell me whether those containers are 
frameless or not? I will ask you for the definition a little 
later. But at this point can you tell me whether those are 


frameless? 


A Those containers are frameless as known in the 


industry. | 

Q I call your attention to pages 20 and 21 and the 
continuation of the article on page 26 which is entitled 
"Containerization, American President Lines”. Do you know 
the two authors here? One is Sigmund Janas, Jr., on the 
left-hand side, and Rolland Fay on the right-hand side? 

Do you know them? 

A Very well. i 7 

Q Under what circumstances do you know them? 

A I have called on them in the capacity of sales 
engineer, shall we say, when we were working with peertoer 
President Lines. I have also known both of them ss repre- 
sentatives on various container committees. 

Q Have you read the article by both of these 
gentlemen on containerization in here? 

A T have. 


Q Do you agree or disagree with any of the con-_ 


tents here? 
A I think that the basic concepts contained in 
the articles are accurate and are a true representation 
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of the state of the art at least at the time they were written. 

Q There are illustrations at the bottom, Mr. Hindin. 
First, what containers are illustrated and where do they 
emanate from? 

A Those are the same containers which are shown on 
the cover illustration. They are the Freuhauf Twin-Twenties. 
Q Would you briefly go through these photographs 

and tell us what is happening here? 

A Photograph 1 shows a single 20-foot container 
with a bogie or running gear connected to it and being 
towed by a tractor. It is referred to here as a — 
hustler, but that refers to the tractor because of the 
specific configuration which it has. 

The second photograph shows the container 
being lifted aboard ship by a shipboard mounted gantry 


crane. 


The third photograph shows how the containers 


are stowed both above and below decks. 

The fourth container is a single photograph 
of a single one of these 20-foot containers just setting 
on the ground. 

The fifth photograph shows two of the twenty- 
foot containers coupled together to form a 40-foot trailer 
being supported at its rear end by tandem bogie or running 
gear and by the front An by a conventional tractor. 
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The sixth photograph shows one of the containers 
being lifted by what is known as a mobile gantry crane. The 
particular one shown there is called a Travelift because 
that is the name of the company which makes it. | 

Q Take a look at photo 5 now, Mr. Hindin. Do we 
see one or two bodies there? : 

A There are two bodies there coupled cogerher. 

Q And on running gear, is that correct? 

A That is correct. 

Q What could you tell me about the coupling means 
between those two bodies? 

A Do you mean to describe the mechanism used 
specifically or the function? 

Q Why don't you describe the function? We can't, 
obviously, see the mechanism from the eo g | 

A These two containers are coupied ese so 
that the couplers must transfer all the load from the 
front container to the rear container or Wice versa to 
make the two containers together act as a foingle beam. 

Q And you say "must". Why did you conclude 
that must be the case there? : 7 


A Because there is no other means of support 


for holding the two containers together. 


Q Are you saying to me that the two bodies are 
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acting as if only one body, a single longitudinal beam, or 
something else? 

A They are acting as though they are one rigid 
body. 

MR. MILLMAN: We offer in evidence plaintiff's 
exhibit 3. 

THE COURT: Do you have any objection? 

MR. NAKAMURA: Yes, Your Honor, I believe this 
is objectionable. The date shown on here is October- 
November, 1961. It is penciled in. And the witness has 
testified that this shows the state of the art. I believe 
it is irrelevant what the state of the art was in 1961. 
The application was filed in 1959. 

MR. MILLMAN: The offer, Your Honor, is not 
made to show the state of the art prior to the filing of 
the application. 

THE COURT: The objection is overruled. It 
may be received for what it is worth. Have it marked in 
evidence. 

THE DEPUTY CLERK: Plaintiff's Exhibit Number 3 
is marked in evidence. 

(Plaintiff's Exhibit No.3 
was received in evidence.) 


Q Did your company have anything to do with the 


development of the means of transferring these containers 
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onto railroad cars? His Honor referred to L previously 


as a piggyback. Would you kindly state whether you have 
had anything to do with the development of that? 

THE COURT: Put it onto flat cars, I e-sppose? 

MR. MILLMAN: Yes. There are two developments 
and I thought ‘Your Honor ought ‘to hear this | 

THE WITNESS: Actually our primary interdst has 
been in the area of putting containers on flat as and 
the specific type of flat car intended to haul containers 


rather than trailers with wheels. | 
Specifically in the industry today they refer to 
piggyback as TOFC, standing for trailer on flat car. The 
type of devices which we have specialized in are acent as 
COFC, container on flat car. | 
BY MR. MILLMAN: 

Q Did your company play any role in the development 
of the container on the flat car, and would you give it any 
kind of a name so we can refer to it here? | 

A Yes. We have developed a system kno.un ~ 
Flexi-Van which is being used primarily by the New York 
Central Railroad, also by the Milwaukee and oe a lesser 


extent several other railroads, such as.Missouri Pacific 
y 
e 


and Santa Fe. 


Q Would you take just a moment and briefly state 
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what that system comprises and whether or not the coupled 
_ container that is now the subject of this application has 
any bearing on that system? 

A In this system a van body is supported by a 
running gear or bogie, as we refer to it, which is capable 
of being separated from the body. 

In operation the tractor driver backs the trailer 
unit as it is at that point in a perpendicular direction 
towards the rail car. As it approaches the car there is 
a turntable mounted on the deck of the car which is pointed 
so as to receive the trailer body as it approaches the car. 

The tractor driver disconnects or unlocks the 
running gear from the trailer body at the time that it is 
adjacent to the car. He then continues to back up. And 
what happens fs as the container body enters onto the 
turntable it rises somewhat so that it becomes clear and 
free of the running gear which is underneath it. 

At that point the tractor maneuvers into what 


is known as a jackknife position where it is at right 


angles to the container body and proceeds to rotate the 


container body until it is in essential alignment with 
the car. 

At that point a special hydraulic ram which is 
mounted on the tractor completes the transfer, pushes the 


container off of the supporting 5th wheel of the tractor 
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onto a support device on the car. So at that point the 
running gear has been left standing adjacent to the oa and 
the container is now setting on the car ready for raii travel. 

THE COURT: It takes a special car then, doesn't 
it? : 

THE WITNESS: Yes, it does. 

THE COURT: By reason of the turntable? 

THE WITNESS: The turntable and the front tnd 
support which we call a kingpin support make it a soented 


car. 


MR. MILLMAN: Would you kindly mark this patent 


for identification as plaintiff's exhibit 4? 
Here again, Your Honor, it is after our filing 
date but it will corroborate what the witness has to —. 
THE DEPUIYCLERK: Plaintiff's Exhibit Number 4 
is marked for identification. | 
(Plaintif—s' Exhibit 
No. 4 was marked for 
identifichtion.) : 
MR. MILLMAN: Will you hand this up to His 
Honor, please, so he can look at that while we are | 
talking? | 
(The Deputy Clerk handed a document up to 


the Court.) 


BY MR. MILLMAN: 

Q Mr. Hindin, I show you a U.S. patent to S. Levitt 
Et Al, 3,112, 040, issued November 26, 1963, and filed 
January 10th, 1961. Does this deal with the Flexi-Van 
System which you have just testified about? 

A Yes. This patent deals with the most current 
version of the flexi-van car, which we call our Mark III 
car. 

Q There is a name among the three co-inventors 
Eugene Hindin. Is that you? 

A It is. 

Q _ Who are the other two gentlemen that are 
named there? 

A Semond Levitt is our Director of Engineering 
and Andrew Abolins is one of our Project Design Engineers. 
Q There is an assignee stated here of record 

Flexi-Van, Incorporated, New York, N. Y. You said that 
these men are with yourcompany, meaning the Strick Div- 
ision of the Freuhauf Corporation. How does it occur that 
there is Flexi-Van as the assignee here and you referred to 
it as Flexi-Van, just for the record? 

A Flexi-Van is basically in a customer relation- 
ship to us. We have an agreement with them whereby we do 


the design and development of apparatus for this type of 
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container handling. They are an operating company. . And we 


have exclusive manufacturing rights with them. 

Q So if you have used Flexi-Van in fhe sense of 
identifying this type of container art -- : 

A Yes, I have. 

Q Now I have asked you earlier what relationship 
there is between the coupling of the frameless containers 
and this system. I believe you have just been talking 
about a single container, is that correct? 

A Right. 

Q Now what relationship to the efficiency or 
economy ‘of that syscem does the claimed — sion play? 

A Basically, this 20-foot container is a very 
difficult size to handle for what is known as side trans- 
fer as I pave described in this Flexi-Van operation. The 
only ways of handling containers on flat cars are either 
by lifting them on by means of an overhead crane or a 


€ 
side transfer device such as I spoke of. : M 


The ability to couple the two 2Q-foot con- 
tainers makes loading two 20-foot containers onto this 
type of car a very efficient and simple operation. | To 
load them on by any other means requires either much 
more extensive equipment or else much ae epenitrare 


of labor in order to accomplisif that transfer. 


Q I call your attention, Mr. Hindin, to the draw- 
ings in this case and show you Figures 6 and 7. Do Figures 
6 and 7 diagramatically show the system we have just been 
talking about ? 

A Yes, except in one respect. Figure 6 and Figure 
7 show the containers being used on an earlier type of Flexi-Van 
car which had a turntable in the center of the car rather than 
the type shown in the other patent, which is our so-called 
Mark III car, which has a turntable supporting one end of the 
container. 

MR. MILLMAN: Your Honor, we offer in evidence 

exhibit 4 to corroborate the testimony of the witness with 


respect to this. 


MR. NAKAMURA: Objection, Your Honor. I believe it 


is objectionable. 
THE COURT: Well, give us your reason. 
MR. NAKAMURA: This is a later patent. I believe 
the witness has testimony in regarding the Flexi-Van -- 
THE COURT: You have the same ground here as you 
had before? 
MR.NAKAMURA: Yes, Your -Hofior. 
-‘PHE COURT: Overruled. It is accepted for what it 
is worth. Mark it in eviderice. ~ 
- ‘THE DEPUTY CLERK: Plaintiffs’ Exhibit Number 4 


is marked in evidence. oe 
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( Plaintiffs’ Exhibit No 4 
was received in evidence.) 
MR. MILLMAN: Would you please mark this for 
identification as plaintiffs’ exhibit 5? : 
THE DEPUTY CLERK: Plaintiffs' Exhibit Number 5 
is marked for identification. 
( Plaintiffs‘ Exhibit No 5 
was marked for identification.) 
MR. MILLMAN: And here is a copy for His Honor. 
BY MR. MILLMAN: : 
Q Mr. Hindin, I show you plaintiffs; exhibit number 
5 and ask you whether you can identify that? 
A I can. This is an advertising brochure issued by 


a company known as Integrated Container Service, Incorporated, 


describing their activities and the services which they offer. 


Q Who provided the containers for the integrated 


containers shown on this exhibit? 

A All of the ones shown in this exhibit with the 
exception of one were provided by the Strick Division of 
Freuhauf Corporation. The one we did not provide is the 
tank unit, which was made by the Independent Metals Division 
of Freuhauf Corporation because it is a specialized type of 


equipment. 


Q I show you the other side where there are 5 photo- 
graphs showing the methods of handling such containers. 

MR. MELLMAN: We won't take the time now of running 
through this, Your Honor, because primarily that is what he 
testified to, but I want to call your attention to the photo- 
graphs at the bottom of the page. 

BY MR. MILLMAN: 

Q Do we see one or two containers there? 

A Well, right alongside the tag which says plaintiffs' 
exhibit 5 it shows a single 20-foot container on a single 
axle running gear. 

Just below that they show two containers coupled 
together to form a 40-foot unit on a container axle running 
gear. 

Q Are those units the ones covered by the present 
patent application? 
A They are. 


MR. MILLMAN: If Ypur Honor please, I offer exhibit 


5 in evidence. I assume the same objection. 


MR. NAKAMURA: No objection to this one. 
THE COURT: Very well, mark it in evidence. 
THE DEPUTY CLERK: Plaintiffs’ Exhibit Number 5 


is marked in evidence. 


(Plaintiffs' Exhibit No 5 
| 


was received in evidence.) 
BY MR. MILLMAN: : 

Q This system of containerization fvnere containers 
are transferred intermodally, has it extended beyond the 
boundaries of the United States? 

A To a limited extent so far. Actually the intermodal 
transfer of containers from one form of tranpporcation to 
another has been fairly extensive in the United Staties as far 
as the transfer from highway to railroad is Soncerned. There 
has also been a fairly extensive development in the extension 
of this use to transfer onto shipboard. 

In foreign countries because of a so far 2 of 
extensive highway facilities, it has not achieved quite as 
much progress. However, just within the last year or 0 there 
has been extensive work done with the Eoeoncs railroad 
systems to introduce there the use of simil type or equip- 
ment to our Flexi-Van equipment for transporting this type 
of container. : 

THE COURT: I notice in one of those photographs 


it says "Flexi-Van in Rotterdam". 
THE WITNESS: That is right. 


BY MR. MILLMAN: 
Q “Mr. Hindin, you kept referring in the third person 
to "they". Did you personally have anything to do with the 


attempts to develop the system in Europe? 


A Yes, I did. 


I made four trips to Europe in 1963 primarily with 
this purpose in mind. The last three of them were in con- 
nection with military movements of containerized freight 
from depots inland in the United States to field depots in Europe. 

MR. MELLMAN: Would you please mark this plaintiffs' 
exhibit 6 for identification? 

THE DEPUTY CLERK: Plaintiffs" Exhibit Number 6 is 
marked for icentification. 

(Plaintiffs' Exhibit No. 6 
was marked for identification.) 

MR. MILLMAN: Will you hand that to His Honor? 

BY MR. MILLMAN: 

Q Mr. Hindin, I show you plaintiffs’ exhibit 6 which 
purports to be a magazine dated February 20, 1965, called 
Traffic World. Can you identify that? 

A Yes, I can. 


Q What is that publication? 


A This is a magazine intended for the transportation 


management group. It is an excellent publication in its 


field. 


May we assume that you subscribe to this magazine? 


You may. 


Is this your copy that you gave me? 
I don't believe it is, as a matter of fact. I don't 
know. No, it is not. 
Q May I call your attention to the ‘article‘on pages 
84 and 85 which reads "European Rail and Motor carriers to 
Begin Flexi-Van Type Container Hauls This Yezr". Is ‘that 
the activity in Europe that you have been talking about that 


you were personally involved in? 


A Well, this is the direct outgrowth of it. This is 


what we hoped to achieve. 

Q I notice that the article quotes a man named 
Michael Kluge, President of ICS, quite a bit. Do you know 
Mr. Michael Kluge? 

A Yes. He is the President of Integrated Container 
Service, the company whose brochure we introduced previously. 

Q Do you know him personally? : 

A Yes, I do. I know him very well.. 


Q The ICS then is the Integrated Container 


A Integrated Container Service. 
Q Did you have anything to do with the material 
which appears in this article? 
A Well, I proof-read the article for Mr. Kluge before 
he submitted it for press release. 
Q Is it an accurate representation of the activity 
in Europe? 
A Yes, it is. 
THE COURT: I take it this line of questioning all 
goes to commercial success, does it? 
MR. MILLMAN: Yes, Your Honor. 
THE COURT: I think you have proved it. 
MR. MILLMAN: May we then offer this in evidence, 
exhibit 6? 


THE COURT: The second page there is really 


pertinent? 

MR. MILLMAN: Yes. Well, the first page -- 

MR. NAKAMURA: No objection. 

THE COURT: It is received in evidence without 
objection. Mark it as such. 

THE DEPUTY CLERK: Plaintiffs’ Exhibit Number 6 
is marked in evidence. 


(Plaintiffs' Exhibit No. 6 
was received in evidence.) 
BY MR. MILLMAN: : 

Q Now before we get into the language of our claims, 
Mr. Hindin, on the question of commercial success -- 

MR. MILLMAN: Would you please mark this “as 
plaintiffs' exhibit 7? | 
BY MR. MILLMAN: 

Q -- Have you caused the records of both your 
division and the Freuhauf Division of the Freuhauf Corporation 
to be searched with reference to the manufacture and sale of 
frameless containers coupled so that they azet converted from 
two individual units to a unitary member as a@ single unit van? 

A I did. | 

Q Who did that searching for you, 7 

My administrative assistant -- 


THE COURT: It was done under yo supervision? 


« 


THE WITNESS: It was done under ai supervision. 
ibit Number 7 


i THE DEPUTY CLERK: Plaintiffs' 
is marked for identification. | 
(Plaintiffs' Exhibit No. 7 
was marked for identification.) 


MR. MILLMAN: Will you hand this copy to His Honor? 


BY MR. MILLMAN: 


Do you recognize your assistant's handwriting, Mr. 


A Yes. 

Q I show you plaintiffs' exhibit 7 and ask you if 
that is the report that was made under soe direct supervision? 

A Yes, it is. 

Q You will notice that there are two headings here, 
Mr. Hindin. One says "Strick-Tainer" and the other one 
says "Twin-20". Can you tell me first what that name "Strick 


Tainer™ refers to? 


A Strick-Tainer is our commerical trademark for the 


couple containers and Twin-20 is the Freuhauf Division's 
trademark or designation for their couple containers. 

.Q Are those the only two divisions of the plaintiff 
here who handle the claimed invention? 

A - That is correct. 

Q Would you then tell us the meaning of the numbers 
and the amounts it says under "Quantity" and "Sales"? First 
of all for Strick-Tainer. 

A Well, the quantity referred to is the number of 
20-foot boxes or containers built in the designated year. 


The sales refers to the dollar volume represented by that 


number of containers. 
Q That is absent any other material now -- so His 
Honor will know -- no other material is included Like ,running 
gears or tractors? 
THE COURT: Just the boxes? 
THE WITNESS: The containers themselves as we have 
claimed it. 


BY MR. MILLMAN: | 

Q And I notice that it ends with a number of about 
517 for the Strick-Tainer and $2,628,046. We didn't get the 
figures for 1965. Can you tell us, from your own personal 
knowledge, whether the trend for sales will increase or 
decrease for this year? j 

A The year 1965 will definitely have higher sales 
than 1964. There is one order on the books at the moment 
for 500 containers alone. 

Q So that so far for this third of the year or this 


quarter of the year we have almost the number for last year? 


A Yes, that is correct. 


THE COURT: That is in dollars, isn't it, that last 


THE WITNESS: The "Sales" column is dollars. That 
is correct. In 1964 under Strick-Tainer that is $2,628,046. 
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BY MR. MILLMAN: 

Q -Now may we assume that the numbers under the Twin-20 
for the quantity and the sales values will have the same 
significance as the Strick-Tainer? 

A That is correct. 

Q Am I correct then that the sheet shows that.we are 
in an area of| roughly around 600 units with around $3,000,000. 
in sales? 

A That is correct. 

Q Just for the boxes now? 

A That is correct. 

Q And on the basis of the estimated 1965 activities 
thus far, could you put a value on what you believe that- 
trend will be? 

THE COURT: What is the sense of doing that? I told 
you that you had amply shown commerrial success. 
MR. MILLMAN: All right. Thank you. 


, THE COURT: And you know where that fits in patent 


MR. MILLMAN: Yes, Your Honor. 
May we offer in evidence exhibit 7? 


THE COURT: Mark it in evidence, 


THE DEPUTY CLERK: Pleintiffs' Exhibit Number 7 


is marked in evidence. 


(Plaintiffs' Exhibit No. 7 
was received in evidence.) 
MR.. NAKAMURA: No objection. 
BY MR. MILLMAN: 

Q Now, Mr. Hindin, let's go back to the patent 
application here. And I call your attention to page 2 in 
the first paragraph dealing with the primary object of the 
invention. Would you kindly read that into the record? 

A (Reading) "The present ieeneets has for its 
primary object to provide cargo van containers which not 
only satisfy the requirements of land, water, air and rail 
transport, but which also effect substantial and fesoreant 


a 
economies in the mechanical facilities and labor required 


¢ 
Q I believe you have already testified, Mr. Hindin, 


to support, transport, and lift the ceeoneraces Bi 


abaut this method and the economies. So that we can clar? fy 
this, can you tell us what those mechanical facilities are 
which are required to support, transport and lift Containers? 
A Well, in addition to highway type running gear and 
railroad cars, it refers to the various types of cranes or 
transfer device used to handle this size container. They 


basically are the mobile gantry cranes and the shipboard 


mounted gantry cranes, as well as the specially equipped 


¢ 


tractors used in the Flexi-Van System. 
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Q Now, Mr. Hindin, let's get down to some terminology 
in the case. Throughout this application and in the claims 
as they originally appeared, the term "frameless, van size 
cargo containers" appear. Would you kindly tell the Court 
what a frameless van size cargo container means in this 
vehicle art? 

A Well, in the vehicle industry the term "frameless" 
has a very specific meaning. It refers to a vehicle in which 
the side panels are basically what is known as stress skin 
construction, where the beam strength of the trailer, its 
ability to support loads, is provided entirely by the side 
panel of the trailer and does not depend upon a frame or a 
pair of rails wmderneath the floor structure to support the 
load. Prior to approximatley 1950 or thereabouts, most 
trailers were built as so-called frame trailers with a pair 
of rails underneath them. Subsequent to about 1952 almost 
all freight trailers, general freight trailers, are built 
as the so-called frameless trailers of stress skin construction. 

Q Would a frameless trailer include in its construction 


truss members which would contribute substantially to the 


longitudinal beam strength of the containers? 


A No, they would not. 


MR. MILLMAN: Would you please mark this plaintiffs’ 


exhibit 8? | 
THE DEPUTY CLERK: Plaintiffs’ Exhibit Number 8 is 
marked for identification. i 
(Plaintiffs' Exhibit No. 8 
was marked for identification.) 
BY MR. MILLMAN: : 

Q Mr. Hindin, I show you plaintiffs’ exhibit 8 and 
ask you whether you can identify the same, what that is? 

A I can. This is an advertising brochure prepared 


2 
by the Fruehauf Corporation. 


Q Could you show me the pages which indicate the 


products of the Strick Trailer Division here? ‘ 
A The pages don't seem to be numbered, but this page 
(indicating) showing the Flexi-Van epplication -- ' 
THE COURT: What is the purpose of this, please? 
MR. MILLMAN: I am going to use this, Your Honor -- 
THE COURT: Isn't this also to show commercial 
success? 
MR. MILLMAN: No, Your Honor, not specifically, but 
to show -- for him to identify -- the frameless and the 
framed containers. | 
THE COURT: All right. . 
BY MR. MILLMAN: 
Let's pick up, Mr. Hindin, from what His Honor 


som: 


has just indicated. Can you show me the container anywhere 
in here which contains the frame which contributed to the 
longitudinal beam strength, the older device that you have 
just identified? 

A Well, the dump trailers shown on this page 
(indicating) are framed type vehicles. 

Q What is the frame there? Can you point to it? 

A Yes. The beams which are evident between the 
wheels and the cargo carrying portion of the body. 

Iwould have to call the tank unit shown right 

underneath the Strick-Tainer picture the frame construction. 

Q What is that shown? There are two beams connected 
there. I assume they are your company's coupled containers? 


A Yes, they are. 


Q Now on the bottom there is one of them framesles and 


one of them framed; is that what you are saying? 

A That is correct. The enclosed dry-freight van which 
is the forward of the two units is what we would refer to as 
a frameless construction. The container which is connected 
to it, which is a tank type container, would have to be 
regarded as a frame type because the truss sides of those 
are the primary load carrying members of that unit. 

Q If you put a skin over that would you be converting 


that to a frameless, nevertheless? 
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A No, indeed. The trusses would still provide the 


load carrying. 
Q Are you then saying there are no truss menbers in 
the enclosed container to the left of that? 
A That is correct. 
Q And is that why that is frameless? 
A That is correct. 
MR. MILLMAN: Your Honor, we offer in evidence 
plaintiffs’ exhibit 8 with respect to those pages sholing 
the difference between the frameless and framed containers. 
Unfortunately, there are no page numbers here, so I suppose 
we will just have to put the whole thing in for chat purpose. 
THE COURT: Well, you can put it in for the purpose 
that you stated. | 
MR. MILLMAN: Right. 
THE COURT: Have you any objection? 
MR. NAKAMURA: No objection. 
THE COURT: Mark it in evidence. 
THE DEPUTY CLERK: Plaintiffs’ Exhibit Nunber 8 


is marked in evidence. 
(Plaintiffs' Exhibit No. 8 


was received in evidence.) 


BY MR. MILLMAN: | 


Now, Mr. Hindin, let's go to the claims. And since 
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the claims define the coupling means in the same manner 
throughout, why don't you just look at claim 1 and read? 
Wait until I give you a separate copy of the claims. Would 
you read into the record where it says "and means separably 
and rigidly coupling"? 

A Starting there? 

Q Yes. 

A (Reading) "And means separably and rigidly coupling 
said containers together horizontally, said means transmitting 
tension, compression and shear forces from container to container 
in magnitudes sufficient to produce a unitary structure, 
whereby said containers as a unit are capable of being lifted 
or supported without auxiliary devices contributing to the 
strength of the connected containers." 


Q Now that is a mouthful’ so let's try to break it down 


for the Court and see what we are talking about. With regard 


to the forces first, would you please tell the Court what is 
a tension force? 
A A tension force is a force which acts axially 
along members tending to pull it apart. 
9 What is a compression force, Mr. Hindin? 
THE COURT: The oposite of that. 


THE WITNESS: Exactly. 


t 


BY MR. MILLMAN: 
Q What is a shear force, Mr. Hindin? 
A A shear force is one which acts to slide two portions 


of the member in relation to each other. 


Q Now, would you also tell us what a longitudinal 


beam strength is? ; | 
A Well, the term longitudinal beam strength refers 

to the ability of the structure to support a vertical load. 

In this case the vertical load being the cargo load cn the 


floor with the beam or trailer beam supported at its ends 


by the running gear and the tractor. | 
The longitudinal term in there refers to the 

attitude of the beam, the fact that it is run in a longitudinal 
direction, roughly horizontal to the ground. : 

Q In a trailer construction it would be longitudinally 
from what part to what part, would you say? 

A From the front end or more specifically the kingpin 
support to the rear end or running gear support. | 

Q Now the last part of the claim says: "ahereby 
said containers as a unit are capable of being lifted or 
supported without auxiliary devices contributing to the 
strength of the connected containers." What auxiliary 


devices are we talking about there, Mr. Hindin? 


A Well, it could be in several forms. It could be in 
the form of a frame which would have to be introduced 
underneath the containers to enable lifting them. It could 
be in the form of additional tie devices, cables or tension 
devices, which might be used to tie the containers together 
to enable them to be lifted. The support frame underneath 
could take the form of a platform trailer or a lifting device 
of any sort. 

Q You mentioned that it could take the form of a 
platform trailer. Do you see a platform trailer in exhibit 
8 so that His Honor could take a look at it? 

A This (indicating) is what is referred to as a 
platform rare 

Q Now if you took two containers and had to use such 
an auxiliary device, what would you do with those containers? 

A Well, the two containers could be placed on the deck 
of the platform trailer so that they were supported and 
carried, transported just as though they were any other 
type of cargo. 


THE COURT: As a unit? 


THE WITNESS: The two containers as a unit? 


THE COURT: Yes. 


THE WITNESS: No, the two containers would not be 


connected together, they would be two individual containers. 
THE COURT: Well, what is the sense of this 
testimony? It has nothing to do with the issue. : 
MR. MELLMAN: Your Honor, it does to this extent 
® 
THE COURT: It is perfectly obvious if you put 
several things on top of a platform with wheels it is on 
a platform. Now what has it to do with this? 


MR. MILLMAN: Well the definition of our coupling 


THE COURT: Well, let's get to the coupling means. 


MR. MILLMAN: Right. , 

May I illustrate this, Your Honor, with a few more 
figures which will show what we mean by an auxiliary device? 

Would you please mark this? 

THE DEPUTY CLERK: Would you like these sarked 
individually or as a group? ! 

THE COURT: Whichever way he wants, with a single 
number or A, B, C, etc. 


MR. MILLMAN: Mark them A and B. 
THE COURT: All right, give it a number with A and 


THE DEPUTY CLERK: Plaintiffs" Exhibits 9-A and 


9-B are marked for identification. 
(Plaintiffs' Exhibits No's. 
9-A and 9-B were. marked for 
identification.) 
BY MR. MILLMAN: 

Q For clarification purposes, Mr. Hindin, you indicated 
that a frame which would contribute to the longitudinal 
beam strength of the connected containers would be one upon 
which both containers would set; is that correct? 

A That is correct. 

Q E show you exhibits 9-A and 9-B which says General 
American Transportation Corporation them. Do you know who 
they are? 

A Yes, IE do. 

Q Are they a competitor of your company? 

A They might be termed that; yes. 

Q I note that there are single and double unit 
containers. Now would you look at the top picture of 
plaintiffs’ exhibit 9-B? Are there two containers there? 

A Yes, there are. 


Are they coupled together? 


Q 
A No, they are not. 
Q 


Is| there an auxiliary means which contributes to 


the longitudinal beam strength? 


A Yes, there is. 


t 


é 


Q What is that means? | 
A That is what is known as a chassis. It is like 


a platform trailer without a deck on it. 


Q Can you find it in any of the photographs of 


exhibit 9-A? | 


A The lower left-hand corner photograph is a photo- 


graph with that supporting frame. 

Q When we say in our claims that the means transmitting 
tension, compression and shear forces from container to 
container in magnitudes sufficient to produce a unitary 
structure, whereby said containers as a unit are capable of 
being lifted or supported without auxiliary devices contributing 
to the strength of the connected containers, are you saying 
without such a device or with such a device? | 


A It is exactly for the elimination of such a device. 


MR. MILLMAN: I offer in evidence exhibits 9-A and 


MR. NAKAMURA: No objection. 
THE COURT: Mark thep in evidence. 
THE DEPUTY CLERK: Plaintiffs’ Exhibits 9-A and 9-B 


are marked in evidence. 


(Plaintiffs' Exhibits No's. 
9-A and 9-B were received in 
evidence.) 

BY MR. MILLMAN: 

Q Now let's look at the drawing accompanying this 
patent application. I show you Figure 5, which I believe 
you said was equivalent to your commercial Strick-Tainer. Is 
there an auxiliary device which contributes to the beam 
strength there? 

A There is not. 

Q What makes it possible for you to accomplish this 
structure and application without the use of such an 
auxiliary device? 

A The design of the bodies themselves, the fact that 
they are frameless structures in themselves and are capable 


of supporting the load. And the fact that the coupling 


devices, number 32 on the drawing, are sufficient to transmit 


the forces from one body to another to make them act as a 
unit. 

Q And when you say as a unit, His Honor has asked 
before, when you take two conetners and put them on a long 
underframe, aren't they acting as a unit there? 


A No. 


Why are they not acting as a unit? 


THE COURT: Because they are two separate entities. 


BY MR. MILLMAN: 
Q Take a look at Figure 6. Is there any auxiliary 

means which contributes to the beam strength of that container? 
A No, sir. f : 

Q Is that your Flexi-Van application that we are 


talking about? : 
| 
f 


A Yes, it is. 

Q What would the auxiliary means lobk like thet would 
contribute to the beam strength for the two c ntainers of 
Figure 6 had your frameless containers and cofiplers been 
inadequate? 

A It would either have to be a frame for mounting 
underneath it or else possibly tension cables going from one 
body to another to act as a truss. 

Q The same question, Mr. Hindin, with respect to 


Fig. 7? 


y | 


A The same answer. 
Q Figure 8 shows these containers coupled together 
and stacked on what is shown as spacer pads. Are those 


spacer pads contributing to the longitudinal beam strength of 


those connected containers? 


A No, they are not. 

Q If these couplers were inadequate, what would be 
the required auxiliary device? 

A I think there it would have to take the form of a 
Supporting shell structure such as we have in ships. 

* *& * * * * 

Q Looking at Fig. 4 of the patent application which 
is intended to diagramatically show the lifting of the claimed 
coupled containers aboard ship by what is by -- What is that, 
a shipboard gantry? Is that it? 

A That is not a gantry. That is conventional ship 
lifting gear, a boom. 

Q If you had to use the device which would contribute 
to the beam strength of the connected containers, what would 
that device look like? What would it do? 

A Figure 4 doesn't illustrate very well, but the 
lifting frame which is used to actually secure the containers 
would have to take a different form than the one which is 
conventionally used. It would have to provide support at 
additional points. It would have to be a very large frame. 
to provide the beam strength for the containers. 


Q When the containers are connected together, as called 


for in the claims here, that item which attaches to the 


connected containers is called what, a spreader? 
A That is called a spreader. | 


Q You could then lift by the remot? corners of the 


containers, the ones opposite the ames is that correct? 


A Well, with coupled containers of* the type’ that 
we are describing here; yes. The spreader is of relatively 
light constructions and lifts the containers by their remote 
corners. The only requirement on the beams ch form the 
spreader at that point are that they be able ft. take the 
compressive loads introduced by the angle of the lifting 
ropes handling them. If, however, the containers did not 
have sufficient beam strength in themselves when coupled, 
then the spreader ‘would additionally have the requirement 
of being able to support the vertical loads of the containers 
and would assume a form similar to beams of the chassis that 
we looked, at before,become structural member? | 

Q Heavy, would they be? 

A Extremely. | 

Q Now in connection with all of these applications 
where we transport, support and lift these coupled containers 
as claimed and which auxiliary deutces contributing to the 
beam strength are not required, what disadvantage is there 


| 
in using an auxiliary device that would contribute to the beam 


| 


strength? 

A There are two main areas of advantage for the 
coupled construction. One is fairly obvious in the structural 
portion of it where we save weight by not having to provide 
the additional heavy structure underneath it to support them. 
The other one and which is probably even more important in 
application is an operational advantage. I would like to 
try to give an example here. For instance, when containers 
are unloaded on board ship and they have to be transported -- 

THE COURT: That is just exactly what I am thinking 
about as you are talking, hoisting the cargo aboard the barge. 
THE WITNESS: That is exactly correct. 

Let's Say there are two containers unloaded from 
a ship that have to be delivered inland to a consignee 
or to two different consignors. If you have two containers 
on one platform trailer or chassis such as we saw, it is 


obviously fairly easy to deliver the load in the rear 


container, just drive to the consignee and open the rear 


door as though it were a conventional unit. But then if you 
have to unload the front container at that point you have 
@ real problem because there is no means of getting access 
to that front container. With our coupled system, if the 


two containers were delivered either to the same consignee or 


to two different consignees you can break them apart very 
quickly in a matter of minutes, unload them each as though 
they were individual trailers rather than have to shuffle 
the arrangement of them on board the platform trailer which 
becomes a very difficult operation. 

MR. MILLMAN: If your Honor please, our film which 
we will shortly show you, which will only take about 10 or 
‘15 minutes to run, will bring that point out very clearly 
about the versatility. ! 

BY MR. MILLMAN: 

Q You were talking about the other exhibit. So that 

the record will be straight, were you talking about 9-A and 
9-B? | 


A Yes, or any similar type of unit. 


Q Would you say on that auxiliary ae 


ompletely 


coulda't unload the front container without 
removing the rear one? 

A That is correct. 

Q Now we are back, Mr. Hindin, to the point: where 
you, I believe, mentioned that you were present at the 
interview with the Examiner in which the photographs and the 
film was shown. Who was present there with you? Who was 


your patent attorney? 


You were. 

Now I. show you -- 

MR. MILLMAN: Well, let's have it marked first. 

Mark them 10-A, B and C. 

THE DEPUTY CLERK: Plaintiffs' Exhibits 10-A, B 

and C are marked for identification. 

(Plaintiffs' Exhibits No's 
10-A, 10-B and 10-C were 
marked for identification.) 

BY MR. MILLMAN: 


Q Now, Mr. Hindin, I show you 8 by 10 photographs 


marked 10-A, B and C, respectively, and would you please tell 


us whether these were the photographs that were shown to the 
Examiner? 

A Yes, they were. 

Q Do you know who made the photographs? 

A Yes. They were made by a photographer we retained 
for that purpose, Burton Studios of Philadelphia, I think. 

Q Is that the name which appears on the reverse 
side of these photographs? 

A That is correct. 

Q Were you present when the operations of these 


photographs were carried out? 


I was. 
Where were they carried out? 
At a facility in Philadelphia known as Northern 
Metals. It is a -- 
THE COURT: Since they were shown in the Patent 
Office, there is no necessity to go into all of this. 
MR. MILLMAN: All right, Your Honor. 
BY MR. MILLMAN: t 
Q Now let's get into the ed then so the 
Court will know that. Let's take 10-C first. What is shown 
in 10-C? The door is open and there is some saterial in there. 
Tell His Honor what that material is. | 
A That is the lading that was put into the container 
to achieve the required weight necessary for the tests. There 
are 67,200 pounds of sheet steel and scrap railroad rails 
in there. 
Q Now that is in one container. Do you a what the 


weight was in the other container? 


A The other container was loaded with approximately 


38,000 pounds of a similar type of cargo. 
Q Now let's take a look at 10-B. Would you describe 


to the Court, please, what is occurring there? 


A Well, this is a preparation for a drop test which 
was required by the customer's specifications. The container 


that is being handled by the crane is being lifted to a 


position above the container which is resting on the ground. 


The angle irons which are at corners of the container resting 
on the ground are supposed to simulate the ship's cell for 
loading purposes. The container on the crane was brought to 
a position 12-inches above the container on the ground and 
then dropped onto the lower container. 

Q What was the result of the tests, would you Say, 
successful or unsuccessful? 

A It was successful. 

Q The unit indicated in black above the container 
being lifted is what? 

A That is the spreader. 

Q That is the spreader that you talked about before? 

A That is correct. 

Q Now this is showing the lifting of a single 
container; is that so? 

ES That is correct. 

Q Do you recognize any of the personnel in this 

picture, specifically the one to the left? 


A Yes, that is Oscar Epstein, our stress engineer. 


“MR. MILLMAN: Mr. Epstein will be called, Your 
Honor, as a witness in this case. : 
BY MR. MILLMAN: | 

Q Is this a frameless container that is being lifted? 

A That is correct. ‘ : 

Q And was that term "frameless" kn in the art 
prior to April of 1959? - : 

A Well it was commonly used in the aft even before 
I came into it. When I started in this in 1952 it was already 
a well-established term. | 

Q Looking at the skin of that frameless container, I 
call your attention to the fact that there are diagonal shade 
lines from the upper left-hand corner going towards the center 
and similar ones on the other side. Do you know what those 
shade lines are? | 

A Yes, they are what are known as stress buckles in 
the sheet. They are indicative of the fact that the sheet 


is working. It is under a high stress. 


Q And working as what, multiple or a single longitudinal 


° 


beam? x 
A Well, that is a single longitudinal beam here. 
Q I call your attention to the next photograph, which 


is exhibit 10-A. Would you tell me what is happening there? 


A This was a test of the strength of the coupling. 
The two containers are coupled together. They are loaded. 
The gross load of the two containers was Somewhere in the 
order of about 112,000 pounds. They are supported at their 
extreme left-hand edge right adjacent to the crane there on 
the ground, and they are being lifted by the extreme right-hand 
upper corner by the spreader. 

Q Is that an equivalent of lifting them at their 
remote corners or not? 

A Yes, it is. 

Q We see similar diagonal shade lines in both 
containers which appear to go from the upper right-hand 


corner of the right container towards the center and from 


the upper left-hand corner of the left-hand container towards 


the center. What are those lines? 

A They are the shear buckles which I described 
previously. 

Q And the diagonal arrangement of that, what does that 
show with respect to the connected containers? 

A Well the significance of the direction of the stress 
buckles in this photograph is that it is typical of a beam 
which is being supported at its outermost extremities and 


loaded in between these supports. The significance of the 


direction on them shows that the two side panels together 
are acting as though they were one continuous bean. If 
instead of couplings at the center there that was really 
one continuous structure the appearance of those lines would 
be just as they are here. | 

Q Comparing it to the single unit on exhibit 10-B, 


are you now saying that the coupled units are acting as a 


single beam in the same sense as the single body is? 
A Very definitely. | 
Q As if the bodies were not coupled; is that what you 


are saying? | 


A Very definitely. 
MR. MILLMAN: 


Q Would you please mark this. It is a book. T want 


to refer to a specific page in the book. | 
THE DEPUTY CLERK: Plaintiffs" Exhibit Nunber il 
is marked for identification. 
(Plaintiffs' Exhibit No. 11 
was marked for identification.) 
BY MR. MILLMAN: 7 
Q Mr. Hindin, I show you a textbook which is called 
" Theory of Elastic Stability" by Timoshenko. In fact, your . 


| 
name, E. Hindin, appears on it. Do you know this text? 


Yes, I do. 


Did you study it in the university? 


Yes, that is a text which was used. 
Is it a well-known text or what? 
I would say it is probably, or at least it was. 
at that time, the best known text in the field. It is a classic 
text. 
Q I show you page 412 on which appears Fig. 222. Would 
you explain to me the relationship between what is shown in 
that figure and what is shown in the photograph of the 
coupled containers, 10-A? 
A The illustration Fig. 222 on page 412 is an illustra- 
tion of the effects of a load on a what is known as a thin 
web plate girder. And the stress buckles in the thin web 
are of the same type and configurations as those shown in 
exhibit 10-A; and their direction is also typical of the 
direction shown in that photograph. 
MR. MILLMAN: Your Honor, I offer in evidence 
exhibits 10-A, B and C. 
THE COURT: Let them be marked for what they are 


THE DEPUTY CLERK; Plaintiffs' Exhibits 10-A, B 


and C are marked in evidence. : 
(Plaintif£s* Exhibits No's. 
10-A, 10-8 and 10-c were 
received in evidence.) 


MR. MILLMAN: I also offer the text book, exhibit 


3 
THE COURT: Mark it in evidence} : 


THE DEPUTY CLERK: Plaintiffs’ Exfiibit Number 11 


is marked in evidence. ‘ 
(Ple*nt£ffs' Exhibit No. 11 
was received in evidence.) 
MR. MILLMAN: At this point, Your Honor, if we can 
take 10 or 15 minutes, we will show you now the film. 
THE COURT: Go ahead and show it. : 
MR. MILLMAN: All right. 
And would the witness, please, as you are looking 
at the film, tell the Court -- : 
THE COURT: He may tell what it is all about. 
Turn off the lights. : 
[Whereupon, the showing of the film commenced. J 
THE COURT: Will you need a pointer? 7 
THE WITNESS: No, I don't think so, Your Honor. 


THE COURT: All right. | 


THE WITNESS: I think this first portion is fairly 
obvious. It is just describing the Strick-Tainer System 
to be illustrated in the film. 

This shot shows a pair of coupling containers 
being driven down the road just as though it were a 40-foot 
trailer. 

BY MR. MILLMAN: 

Q Are these the same containers covered by the claims 
of our present patent application, Mr. Hindin? 

A They are. 

Q They are frameless and they have a coupling means 
which converts them to a single beam? 

A That is correct. 


This next sequence will show the manner in which 


the two units would be uncoupled for unloading or delivering 


to different consignees. 
Q What is the man now doing, Mr. Hindin? 
A The driver at this point is disconnecting the air 
hoses from the front axle and unlocking it from the body. 
That handle that he has just moved unlocks the 
bogie from the body. 
He is now backing the unit up so that it rolls on 


the rear axle and allows the front axle to slide forward onto 


the front body. This is preparatory to converting them into 


two single axle trailers. 

What has been shown in that little shot there was 
the locking pins which hold the axle unit to the body. 

He has also lowered a landing gear or prop leg under 
the rear unit so that when he disconnects them the rear unit 
won't fall on its nose. : 

At this point he is disengaging the coupling between 
the two bodies. : 

Now he will repeat the operation on the coupler 
on the other side of the body. When he releases you notice 
the two bodies spring away from each other. | 

Now he has driven off with the front container and 
left the back one in place. ) 

He is now removing the coupler. hat is che coupler 
which joins the two bodies together. i 

Another tractor is now going to pick up the body 
which was left behind. i 

This whole sequence here, incidentally, shows its 
applicability to a typical trucking operation. 

Q And these are frameless containers that contain no 
truss members or under frames contributing to the bean 
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strength? 


A Yes. 

Q What is happening here? 

A Well, we now assume that the container has been 
unloaded or loaded, as the case may be, and it is. now going 
to be taken out and coupled up to another container to resume 
an over the road transportation. 

The whole significance of this operation is that 
transporting a 20-foot unit over the road for any significant 
distance is very umeconomical. It is fine for city delivery - 
but when they go on the road they couple two of them together 
and make a 40-foot trailer out of them which can be driven by 
one driver. 

He is now reinserting the coupler preparatory to 
joining the two bodies together. 

There is the unit which will become the forward 
unit of the two of them. 

Q Is this the reverse of the uncoupling procedure 
that occurred before? 

A Exactly. 

The couplers are designed for semiautomatic engage- 
ment. He places the wrench onto the coupler and the weight 


of the wrench handle will act as a triggering device to 


engage the couplers automatically. 


The dropping of the handle there engaged the 


coupling. 
He has now disconnected the air hoses from the 


front axle there so that it can be slid back into the position 


of the rear body. Pf 


He is merely removing the wrench here. 

That shows the coupler in place. It also shows 
there, very briefly, a little safety lock which prevents it 
from becoming uncoupled. 

He is now raising landing gear and restoring it in 
the rear body. 

Here he is unlocking the front axle from the front 
body. 

This shows the engaging of the locking pins which 
hold the axles to the body. 

He now completes his air eReneeeibs to the front 
axle so the two axles and the brakes will operate together. 

There he leaves as a 40-foot trailer. | 

Q What is this map? 
A This map merely illustrates a typical use for them 
where loads for different cities originating in different 


cities would be brought to a breakoff terminal and then 


the pairing would be changed to match them up for delivery 


to a particular city. 

This was illustrated, again, for a primarily trucking ~” 
operation. 

This next sequence here was photographed in the 
High Bridge Railroad Yard of New York Central Railroad. It 
shows a pair of Strick-Tainers about to be loaded on a 
Flexi-Van Railroad Car. 

That shows the containers being backed onto 
car stripping off the running gear as they proceed over 
rail car. 

This, incidentally, is being loaded on a car 
exactly similar to the one shown in the subject patent 
application, where the turntable supports the two containers 
under their approximate center. 

Q That is Figure 6 of the patent application? 
A Yes. When the containers are rotated into position 
the hydraulic turntable is lowered so that the containers 


are supported on the car. 


Q Looking at this, Mr. Hindin, if the couplers were 


not adequate to support the two containers, what would happen 
to those two containers in the present position? 
A They would, in effect, break in half. 


And yet we accomplish this without any frame 


e t 
that contributes to the longitudinal beam strength of the 
! 


containers? 


A That is correct. ; 
He is now merely going through t e reverse 
operation, transferring the containers from ¢he railroad 
car onto their road wheels. 2 | 
Q Mr. Hindin, could this operation as we just saw 
of mounting the two members on the turntable -be accomplished 
with any underframe that would contribute to the beam 
strength of the containers? | 
A Well, it would certainly have to be much different 
than it was. r i | 
This shows the containers in either of two 
methods. This is now being loaded as a straight piggyback 
type. operation or trailer on flat car operations as a 
to a container on a flat car. A | 


This is a single container being celivered to dockside 


for loading on board ship. 


The photography here has been sort of skipping 
1 


around from one application to another, but this is, again, 
a single unit being lifted off the bogie and being lifted 
on board ship. | 

Q Would this be essentially what you would do with 


two containers coupled together? 


Yes. 

Here is a 40-foot unit being loaded on board ship. 
This does not happen to be two couplings. It is just a 
single 40-foot container. 

Here is a single 20-foot container. 

Q It is going into the hold of the ship now, is that 
correct? 

A That is correct. 

Q Is there a particular advantage, Mr. Hindin, of 
having coupled containers for this type of operation as 
opposed to just a single container? 

A Yes. It isnot shown by these operations particularly 
except -- Why won't we wait until this is over and I can 
explain that better. 

Here it is being stowed below deck in the hold. 

This is not a highly mechanized container operation 
here. This is still a relatively primitive way of handling a 
container. 

That is all. 


[Whereupon, the showing of the film was completed. ] 


Mr. Millman: Your Honor, can we have the film and 


its container marked as an exhibit and offer it in evidence? 


THE COURT: You might, but what good is that going 


to do? I am not going to look at that again.” 


MR. MILLMAN: Well, I just made the offer so it 
would be on the record. If you don't care to receive it, 


do you have any objection to our retaining it? 


MR. NAKAMURA: No objection. ‘ 
THE COURT: It may be received = evidence but 
take it with you when you leave here. | 
MR. MILLMAN: Right. Thank you, sir. 
THE DEPUTY CLERK: Plaintiffs’ Expibit Number 12 


is marked in evidence. 


(Plaintiffs' Exhibit No. 12 
was received in evidence.) 
BY MR. MILLMAN: | 
Q Now the last question I asked you, Mr. Hindin, so 
we can complete this, was is there any advantiage in having 
the containers coupled in the shipboard operation as opposed 
to just single? | 
A As I stated, you couldn't tell from these pictures 
because this was not a highly mechanized operation. : 


THE COURT: I know, but you would’t have a hatch 


big enough to hold it, would you? : 
THE WITNESS: Oh, yes. | 
THE COURT: With both of them stuck together? 


THE WITNESS: Oh, yes. 


THE COURT: I never saw one that big. 

THE WITNESS: The ships used by Sea Land Corporation 
take single 35-foot containers. 

THE COURT: Freighters? 

THE WITNESS: Right. 

There are specific container ships designed for 
this type of operation. 

One of the things which has been slowing up the 
containerization industry generally has been the lack of 
standards. It has only been recently that the sizes have 
been standardized by the American Standards Association. They 
have now adopted a family of sizes consisting of 10-foot, 


20-foot, 30-foot and 40-foot containers with the 20's and 


40’s being the most popular sizes now; at least at the 


current state of the art. The problem faced by the shipbuilder 
is that in constructing these vertical cells which are almost 
like elevator shafts down in the ship's hold, either he had 

to build 20-foot cells and 40-foot cells to handle them 
individually. In which case he is liable to be faced with 

the problem of having to load 20-foot containers and having 

no more empty 20-foot cells or vice versa. If he can use the 
coupled container he can then build all 40-foot cells and 


load them with single 40-foot containers or coupled 20-foot 


containers, depending on what the cargo is he has available 


at that time. i 
‘i 


THE COURT: Prior to the time he had the big hatch, 


would they be lashed aboard on the deck? $ 


THE WITNESS: Yes, frequently they carry them on 
the deck. | 


BY MR. MILLMAN: | 
Q If you have the two containers now coupled not 
by the means as we have defined this but whefe you hed to 
use an underframe which contributed to the béam strength, 
could you carry out the operation that we just saw? : 
A No, I think it is fairly obvious -it neken the stack- 
ing proposition difficult. | 
Q Do you know whether the Strick-Tainer as a vehicle, 
namely the two frameless containers, the means coupling then 
together and the running gear which is split apart as we 
have seen it so that you can convert one to the other, that 
total combination, was ever patented by your company? 
A Yes, it was. i 
MR. MILLMAN: Would you please mark this as the 
next exhibit? ; : 
THE COURT: I see those Freuhauf bodies all over 


this country. 


THE WITNESS: Yes you do. 
THE DEPUTY CLERK: Plaintiffs’ Exhibit Number 13 
is marked for identification. 
(Plaintiffs' Exhibit No. 13 
was marked for identification.) 
MR. MILLMAN: Show this to His Honor, please. 
BY MR. MILLMAN: 
Q I show you plaintiffs' exhibit 13, which is a copy 
of U. S. patent 3,004,772, dated October 17, 1961, filed 
May 18, 1959, which is a month after the filing of the 
present application. Does that patent cover what we just 
Saw, the vehicle aspects of the two containers,the coupling 
means and the split bogie? 
A Yes, it covers the vehicular aspects of the 
operation. 
Q i call your attention to the second full paragraph 


of column 1 of the patent which says: 


(Reading) “Another object of the invention is to 


provide two or, more van size cargo bodies which are frameless 
and separably but rigidly coupled horizontally to produce a 
unitary structure in which tension, compression, vertical 
and lateral shear forces are transmitted from body to body 


So that the connected bodies can be supported by removable 


and/or shiftable wheel bogies and drawn by a tractor without 
the need for running gear which will contribute to the 
strength and weight of the connected bodies." 

Is the term "frameless" as used in this patent 
used in the same sense as in our present patent application? 

A Identical. 

Q I call your attention to the fact that of the 8 
claims, claims 1 to 6 say: “An over-the-road semi-trailer 
comprised of a pair of frameless van size cargo bodies." 

Is the term "frameless" in those patent. claims 
used in the same sense? 

A Identically. 

MR. MILLMAN: Your Honor will t judicial notice, 
I.believe, of the fact that this patent peeaicieien was 
co-pending with the other, and we are introducing it in 
evidence and I so offer it for the use of the term “frameless”. 
THE COURT: Has it the same ownership? 


MR. MILLMAN: The same ownership; yes. 


THE COURT: Very well, the Court will take judicial 


notice of it. 
THE DEPUTY CLERK: Plaintiffs' Exhibit Number 13 is 
marked in evidence. ; 
(Gtatacte cet Exhibit No. 13 


was received in evidence.) 
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BY MR. MILLMAN: 

Q Now, Mr. Hindin, let's get over to the references 
that were cited against our application. 

MR. MILLEMAN: I believe, Your Honor, I don't have 
to introduce them as exhibits. They are already in the 
defendant's exhibit. 

THE COURT: They are already in the record. 

MR. MILLMAN: Right. 

BY MR. MILLMAN: 

Q You indicated a good deal of familiarity with the 
patent work and actual involvement in the prosecution of this 
case? 

Yes. 

Have you read the Hilpert and Schumacher references? 

I have. 

Have you studied them? 


I have. 


Q Have you read and studied our patent application 


and the amendment that was prepared? 

A I have. 

Q Have you read and studied the briefs and the 
decisions on the appeal? 


A I have. 


Q How would you characterize the Hilpert reference, 
as to whether it is a short patent or a long patent, extensive 


or inextensive in its disclosure? : 

A I would say it is a fairly extensive patent. 

Q As a man skilled in this art, would you tell us 
just briefly what does Hilpert teach you? : 

A Well, he teaches the art or practice of taking 
several steel containers ostensibly designed for transporting 
coal by water and joining them together in the water ‘to 
form a unitary barge structure, and then lifting them 
singly for dumping purposes and having them nest together 
so that they will take up less room on a rail car or similar 
conveyance for return to the mines or the source of the coal. 

Q You said that they were being lifted singly. I 
show you Fig. 4 of the Hilpert patent. Do you see anything 
in that figure or anywhere in the Hilpert patent any disclousure 
of coupling these two barge sections together and lifting 


them in the coupled condition? 


A None whatsoever. 


i : 
THE COURT: Could they be lifted together? 


THE WITNESS: I would have to make an assumption, 
Your Honor. My assumption, based on reading the patent itself, 


would be that they could not be. 


THE COURT: All right. 
BY MR. MILLMAN: 

Q Getting to the construction of the barge sections 
themselves, and keeping in mind the term "frameless" or its 
equivalent in the claims, the longitudinal beam strength as 
provided by the side walls alone, would you say looking at 
figures 5 and 6 whether the Hilpert patent shows barge 
sections which fall into that definition? 

A I would not be able to construe the construction 
shown by Hilpert as being a frameless type construction. His 
own description of it characterizes it as a truss construction, 
and he shows heavy truss members in the construction. 

Q iI call your attention, Mr. Hindin, to the description 
of this section at the bottom of page 2 and which continues 
on to the left-hand column of page 3. And I will-read it 
to you and you tell me whether this is a frameless or a 
framed construction; and also please tell the Court which 
contributes primarily to the beam strength. 

It says: 
(Reading) "Riveted to each of the side plates are 
a pair of diagonal members, preferably angles 14, which extend 


either from the lower corners thereof up tothe middle, from 


the upper corners thereof down to the middle, depending upon 


whether the section is to be lifted at its middle as psa. 
or at the corners, or other good and economical girder 
construction." 

Let's stop at that point first. By associating 
the diagonal members 14 ann wants to lift, then eae 
does he tell you about those members? 

A Well, in effect, he tells us that the angle members 

14 in Figure 5 are the load-carrying members because he 
specifically directs them from the lifting point 20 down to 
the lower corners. 

I would also have to assume that the angle members 
17 shown on Figure 6 are similarly used because of thei: 


placement. 


Q Now further on in the text, Mr. Hindin, Mr. Hilpert 


says that the diagonal braces 14 -- the same ones we have 

been talking about -- on the side plates and the bottom 
connecting angle 11 and vertical Z-bar 15 form, in effect, a 
truss, and this is strengthened or stiffened by the side 

plates which are riveted thereto. So, too, the end plates 3, 
with their stiffening members 17, are, in effect, plate-girders. 
As a consequence the load on the bottom is transferred, by means 
of the floor-supports 18, out to the plate-girder ends, and 


| 
as the latter at the corners are connected to the trussed sides 


all stresses are well taken care of. Do you see the term 


"truss" and “trussed sides"? Is that a frameless or framed 
construction? 

A I would have to characterize this as a framed 
construction. 

Q Would you say then that Hilpert does or does not 
disclose the containers as such, before we go into the 
coupling means now, as claimed in this invention, or as 
in this application? 

A I do not think that the Hilpert patent shows a 
frameless van body- 

Q Now you mentioned before that Hilpert effects the 
coupling of these barge sections in the water. What does 
that do in connection with the design of the strength of the 
couplers for the barge sections? How does that affect it? 

A Well, it certainly minimizes the loads which have 
to be transmitted through the couplers. If the bodies are 
being supported by the buoyancy effect of the water, then 
the loads which must be transmitted by the couplers are 
minimized considerably. 

Q Hilpert indicates coupling through the gunwales 
at the top, which is shown by 2 keying operation, Figures 
11, 12 and 13; and also Figures 8, 9 and 10. He also 


indicates coupling possibly at the bottom by a hook which 
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is operated by a lever Operated member shown in Figures 14, 15 
and 16. And still another construction, which is sort of 

an intermediate connection between the side walls using the 
same keying operation, shown in Figures aes 19 and 20. Is 


that correct? : : 


| 
A That is correct. { | 


Q Looking at those coupling members -- and now let me 
read to you from the claims -- would you tell the Court, 
please, whether that means disclosed within the context and 
framework of Hilpert, and making no guesses as to what 
Hilpert says or doesn't Say -- exactly what he says -- do 
those means transmit tension, compression and shear forces 
from one barge section to the other in magnitude sufficient 
to produce a unitary structure so that the containers as a 
unit are capable of being lifted or supported, the barges 
are capable of being lifted or supported, without any 
auxiliary devices which would contribute to the strength of 
those connected barge sections? 

A I find absolutely nothing in this patent | which 
could lead me to that conclusion. 7 

Q If the patent is silent as to the desirability, 
concept or need for coupling two sections together and 
raising them together when laden, could you, asa man skilled 


in the art, possibly so conclude that this is the ews of 
| 
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coupling means - we mean as defined in the claims? 

A Itiwould have to be a pretty wild assumption. 

Q Now I show you the Schumacher patent and ask you 
whether you have read and studied the same? 

A I have. 

Q The same question with regard to Schumacher. Now 
comparing Schumacher to Hilpert, would you say this is an 


extensive or rather a meagre patent? 


A Well, it is certainly much more meagre than the 


Hilpert patent. 

Q Now Schumacher is dealing with what type of 
structure, would you say? 

A Well, he is dealing with a pair of containers which 
he is going to convert into something which he is going to 
run over the road. He doesn't specify much about the 
construction of the container itself except that he provides 
these large frame trusses for doing the coupling and for 
supporting them when coupled together. 

Q You said the frame trusses. Where are the frame. 
trusses shown? 

A Well, they are shown in detail in Figure 4. The 
means of coupling them are shown in Figures 5, 6,7, 8, 9 and 
10. Figure 1 shows the combination of the truss members 


and the containers. 


Q What is the load supporting device in each one of 


the containers of Schumacher? 

A Well, it is the truss frames shown in Figure 4. 

Q And how is the connection between these containers 
effected, somewhere else or through these truss menbers? 

A Directly through the truss frame.. i 

Q Are the containers in Schumacher franeless or ones 
in which the side walls alone can provide the longitudinal 
beam strength? | 

A Well, certainly after the addition of the truss 
members they are frame structures. It was not quite clear 
to me in the patent whether the trusses were part of the 
container or whether they were added to the cpntainer at 
some later time. But at the time that they are acting 
together, certainly the frames or trusses provide the bean 
strength of the coupled pair of containers. : 

Q Looking at the Figures in our patent application 
involved in this instant action wquld show their spoticecion 
to transport over-the-road, figure 5, to transfer cate a 
rail car, figure 6 and figure 7, and to stacking, figure 8. 
If you took the Hilpert barge sections and their couplers 
as described in Hilpert, could you use them in the manner 


shown in Figures 5, 6, 7 and 8 without any auxiliary device 


contributing to the beam strength of these connected sections? 
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A No, not in my opinion. 
* * &F & & & 
CROSS EXAMINATION 
BY MR. NAKAMURA: 
Q Mr. Hindin, do you have before you a copy of 
plaintiffs‘ exhibit 10-A, this photograph? 
A I don't have it at the moment. 


{Mr. Nakamura handed an exhibit to the 
witness. ] 


Q Now, Mr. Hindin, we have facing us in this 
photograph the side walls, is that correct? 
A That is correct. 
Q I notice along the top edge of the side wall there 
is a rather heavy member, a cell member? 
A You are referring to what is known as the top rail? 
All right, shall we say it is the top rail? 


Right. 


Q 
A 
Q Is that an I-section member? 
A 


No, it is actually an aluminum extrusion with a 
rather peculiar configuration designed to perform a number of 
functions. 

THE COURT: Such as? 

THE WITNESS: Oh, it provides a recess for lights 


if it requires lights; and it also provides a method of 


riveting the roof sheet without going into t internal 
structure of the body. It provides a place cs f @ roof 
seal. It has an internal place in which the sheets are 
riveted. Basically I think you could characterize it best 
as a channel section with an additional flange extending 
downwards from it, to be accurate. I could sketch it for 
you if you would like. | 
BY MR. NAKAMURA: 

Q You say it is a channel section with a flange? 

A _— Right, with an additional flange extending below 
the channel. 

Q Can you give me an approximate tase. of the 


dimensions given in cross sections? 


A Yes, quite accurately I think. oS the upper 


and lower flanges which are facing us in this jilustration, 
it is about 3-inches. There is about a 2-inch flange 
extending downward from that which is hidden behind the 
sheets. The depth of the channel, as it is facing us, is 
approximately an inch and one-half. It weighs about a 
pound and one-half a foot. Its average thickness is about 
an eighth of an inch. 
Q Now along the bottom edge is that a bottom rail? 
A The visible portion, the part that is hanging down 


below the structure with the holes pierced in it, that is 
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actually what we refer to as a track angle, and it is designed 
primarily for connecting the running gear to it in a number 
of positions. It is also used for connecting the container 
to the rail car. It is not intended primarily to provide 

any significant portion of the structural strength of the 
container. For that purpose there is an aluminum extrusion 
which is largely invisible behind the sheet but of which the 
lowest flange is visible just above the pierced section of 

the track. 

Q Now does the double row of horizontal riveting 
along the bottom edge there indicate the location of that 
structural member? 

A Yes, it does. 


Q And this is a member that is about what in cross 


A That is also an aluminum extrusion and it is 


approximately 5-inches deep top to bottom. It weighs about 


2 and 1/2 pounds a foot. It has a flange which extends 
horizontally toward the inside which acts as a seal against 
the floor. And the vertical flange through which the sheets 
are connected with those fasteners which you see along the 
bottom is about 3/16 of an inch thick. 


THE COURT: It is all a part of the flange, is it? 


THE WITNESS: It is all part of that ocd 
extrusion; yes, sir. . | 
BY MR. NAKAMURA: 
Q This is a T-section then approximately? 
A It is closest, I guess, to a C. Would it be helpful 
if I sketch those sections on the board for you? 


Q Well, let me ask you this one question: Are they 


structural members? 


A Yes. 
Q Now along the ends you have vertical menbers, 
corner posts they appear to be? ; | 
Yes. 
Are they box members? 
Essentially. That is right. . 
Are they fairly strong, sturdy members? 
Those posts are-quite strong and sturdy. 
About what would be the widthwise dimension of 
these in the photograph? ; 
A Five inches. 
Q And in the other direction orcas the end? | 
A Well the rear one is a fairly simple rectangular box 
about 5-inches in dimension, you see, by about S-taches in 


the other dimension. The front corner post is made as, oh, 


an angle made of two boxes at right angles to each other, 


which are only about an inch and one-half in each one of them. 
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So you can roughly visualize two 5-inch by 1 and 1/2 inch 
rectangular sections joining together to form that post. 

Q Now I also notice a number of vertical what appear 
to be flange channels along the sides running from top to bottom. 
There appear to be 9 on the right-hand one. 

A That is correct. 

Q Are these very sturdy members; are they more than 
sheet metal? 

A They are aluminum extrusions which weigh about 
8/10 of a pound a lineal foot. And they have an average 
section thickness of somewhat under 1/8 of an inch. 

Q Are they riveted at the top to the top rail and at 
the bottom to the bottom rail? 

A Yes, they are. 

Q And are they also riveted to the side skin? 

A Yes, they are. 

Q Do you get your beam strength then from the 
combination of your top rail and bottom rail, the corner post, 
these vertical members, plus the sheet, plus the skin? 

A Loosely I would have to say yes, except that the 
primary source of strength in the beam is the web acting as a 
tension filled web in that so-called thin web plate girder 


construction. In other words, a stress skin construction. 


Q The skins would not act alone without the other members? 


A No, the skin would be subject to buckling without 
the web stiffeners. 

Q Well, would it be correct to say that. this side 
wall is a plate girder? 

A That word "girder", unfortunately, is a very 
loosely defined one in structures. Generally it is almost 
any structural member which runs in a roughly Horizontal 
direction designed to support vertical loads which is 
characterized in one form or another as a girder. If you 
want to restrict it and call it a thin web plate girder, yes. 

Q Now let me ask you some questions about the end 
section which appears in the photograph 10-B. There is 
shown the end of one of the cargo containers in this photo- 
graph. Does the end have a construction similar to the side? 

A Basically, yes. At least, tite end that is visible 


| 
on the container which is at the left-hand side of the 


picture, the end of the container that we see. That is 


quite similar. The only difference in it is it is designed 
primarily to resist loads acting from inside the container 
against it as a bulkhead. The opposite end, of course, is 
a pair of doors, such as were shown open in the other 
photograph. 

Q That appears in plaintiffs' exhibit.10-c. I 
will hand you that. 


A Right. 
Q Now! referring to the plaintiffs" photograph, 10-C, 


at the top edge there is what appears to be an I-section 
member across the top. 

A Actually the construction of it isn't very obvious 
from here. There is really behind the portion that is 
visible a steel box section which forms what we call a 
head across the doorway. Immediately facing us is an 
aluminum extrusion which is a channel shape extrusion 
applied against that steel box section to provide a means 
for connecting the roof sheet and also to help in the sealing 
action of the doors, etc. 

Does it provide some structural strength? 

Not the aluminum portion, the steel portion. 

The steel portion of the box section? 

Right. 

Now at the bottom do you have a box section across 
tom edge? 

Basically that is a steel box section. 

Q Now I wonder if I might refer you to a drawing of 
the application in issue. This is at page 14 in plaintiffs’ 
exhibit 1. I would like to consider some points about Figure 
1 of this application drawing and I would like to put some- 


thing on the board. 


(Mr. Nakamura made a sketch on the blackboard.) 

Now this is supposed to be a representation of 
Figure 1 of the application drawing. I have indicated at 
the top and the bottom a line which is supposed to represent 
the couplings. : 

Now the arrows which are pointing up to the oreo 
ends, they represent a lifting force that is placed oni the 
coupling container. 2 

Now under that condition, would the bottom arrows 
indicate the tension along the bottom? | 


A That is correct. 


Q And would the arrows pointing towards each other 


at the top indicate compression? 

A That is correct. 

Q And would there also be some shear force at both 
the top and the bottom? : 

A Yes, there would. 

Q Now according to beam theory, would there be some 
place intermediate the top and bottom ecze which and, be 
called a neutral axis? | 

A Yes. : 

Q In other words, there would be no compression or 
tension forces met? | 


A In pure beam theory this would be true. 
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Q Now referring back to Figure 1 of the application 
drawing, this shows at the four corners of each container 
a ring or some means for hooking the cables of a crane or 
boom? 


A Yes. 


Q Now would you say that others before Mr. Katz had 


used similar eyes and hooks at the top of a container for 
the purpose of lifting it on board by crane into a ship, 
for instance? 

MR.'MILLMAN: Objection, Your Honor. That is not 
part of the prior art that is in this case. 

THE COURT: This is cross examination. He can 
answer it if he can. 

THE WITNESS: Let's say there have been containers 
before which provided means for lifting. They may not have 
been identical with the ones here. These containers happen 
to be equipped with a specially designed corner casting 
which is capable of having shackles and hooks connected to it 
so as to provide a decent lifting point, but containers 
have been eqipped with staples or rings or other devices 


to attach other lifting devices to. 


* * * * * * 


MR. NAKAMURA: If Mr. Millman would like to stipulate 
that corner hooks in the upper four corners were old in the 
art I will remove Cohee. 
THE COURT: I thought he said they were old in the 
art in his answer. 
THE WITNESS: Yes. : 
You did admit it was old? 3 
I did. | 
Well, in that case there shquld be 
no question. | 


BY MR. NAKAMURA; 


Q Now, Mr. Hindin, referring again to Figure isc: 


A Of which patent? : 

Q Of Mr. Katz's application. There are shown here 
four connecters 32. ) 

A I am sorry, I missed that. | 

Q There are shown here four ee 32 ar the 
inner corners? | 

A Yes. 

* * %* *&* *& & | 

Q Do you know if anyone before Mr. Katz pr rposed 

using four connecters to join two cont iners toget er end 


to end? 


A Not that I am familiar with offhand. I don't 
recall any, no. 
k *&* & & & 
Q Do you have a copy of the Hilpert patent there, 
Mr. Hindin? 
A I don't have one here at the desk, no. 
THE COURT: Probably you might want to use this 
(indicating), Mr. Nakamura? 
MR. NAKAMURA: I have an extra copy, Your Honor... 
BY MR. NAKAMURA: 


Q I believe you testified with respect to Figures 5 


and 6 of the Hilpert patent, defendant's exhibit 1-A, and 


also to the specification on page 3 in column 1, -and I 
believe you testified as to what is-stated in lines 26 
through 30? 

A That is correct. 

Q Now is it clear from this statement, that the 
stresses which are imposed by the load in the Hilpert 
container are carried by the trussed sides? 

A Yes. 

(Mr. Nakamura drew a sketch on the blackboard.) 

Q Now, Mr. Hindin, I have drawn there a representation 

of a barge in water showing the wave action which one might 


expect. Under those conditions would the ends tend to sag 
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and place the top edges in tension? 

A Yes, considering that the wat: level at the 
center of the barge section which is represented there is 
higher than it is at the edges and assume a greater force 
is at that point then at the ends and, therefore, the ends 
would tend to sag. : 

Q A wave of that type where the wave is highest 
at the bow and at the stern, would that place the bottom in 
tension? : 

A It would. 

THE COURT: That board swivels. 
Will you help him, Mr. Marshal. 


(The Deputy Marshal turned the blackboard over 
to the other side.) 


(Mr. Nakamura drew a sketch on the blackboard.) 


BY MR. NAKAMURA: 


Q Now, Mr. Hindin, if the barge were to run aground 


at the bow end would that place a tension along the bottom 


of the barge? 

A It would. 

Q Under all of these conditions wouldn't you expect 
the designer of the barge to make connec‘:ers along the top 
and bottom which are sufficient to take care ice the stresses? 

A I would say the designer would a to design 


a coupling means sufficient to account for the conditions 
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which he expected to encounter. Whether these are in any 
way similar in magnitude to the forces which we have 
described on the cargo containers would be purely a matter 
of speculation on my part. 

Q Now, Mr. Hindin, I would like to direct your 
attention to the Schumacher patent, defendant's exhibit 1-B, 
and ask you to look at Figure 2. Let us assume that this 
train is stationary. In that condition, would the connecter 
at the bottom edge of the cars be under tension? 

A Well they use, of course, a completely different 
type of commecter. But let's say the bottommost portion of 
that coupling joinder there is under tension; yes. 

Q And the topmost? 

A In compression. 


Q Now let us assume that we start to move the train 


and there is a jerk by the engine. Would that imppse an 


additional tension along the bottom edge? 

A Yes, it would. 

Q Then would it be clear that the trusses which are 
shown in Figure 1 provide strength not only to support the 
load, the static load, but also any forces which may be 
caused by train operation? 

A I think that is exactly what Mr. Schumacher 
designed them for; yes. 


Q Now, Mr. Hindin, if Mr. Schumacher discloses @ 
side including a truss, would it be fair to say that it is 
the truss side sides which carry the load? : 

A I would say it would be certainly fair to say 
or assume the trusses carry the load, yes. : 

Q Well, assuming that the truss is part of the side, 
would it be fair to say that the truss side carries the load? 
MR. MILLMAN: Objection, Your Honor. 3 

THE COURT: What is it? 

MR. MILLMAN: I object on the ground that counsel 
for the Patent Office is obviously reading into the 
Schumacher patent what is not there. | 


THE COURT: Well you can teke that up on redirect, 


Overruled. Go ahead. } 

THE WITNESS: Will you restate the question please? 

MR. NAKAMURA: Mr. Reporter, would you read ny 
last question? , 

REPORTER (Reading): "Q Well, assuming that the 
truss is part of the side, would it be fair to say that the 
truss side carries the load?" | 

THE WITNESS: I don't know on what basis I can 
assume that any portion of the side other than the ;truss 


itself carries any portion of this load. 


BY MR. NAKAMURA: 

Q Well, the question I am asking is, if you were to 
assume that the truss is a part of the container side, would 
it be fair to say that the truss side carried the load? 

A I think I would have to.argue with the semantics of 
that. I think I would have to restrict my answer to saying 
that the truss carries the load period. I certainly can't 
see any portion of that side in this case above the truss 
outline as contributing any part to the load-carrying ability. 

THE COURT: Well, isn't that the purpose of the 
truss, to sustain that load? 
THE WITNESS: Yes. 


THE COURT: It looks to me as though it does from 


those drawings. 


MR. NAKAMURA: Well I have no further questions at 
this time, Your Honor. 
THE COURT: Have you any redirect? 
k & & & * 
REDIRECT EXAMINATION 
BY MR. MILLMAN: 
Q Mr. Hindin, do you see anywhere in this record 
any reference which shows the concept of coupling frameless 
containers by couplers which will produce out of the two 


frameless containers a single beam? 
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A I do not. | 

Q With reference to the photographs that the Patent 
Office Solicitor has asked you about, the vertical members , 
the posts, are those posts functionally analogous with 
regard to supporting the transmitting loads to the trusses 
shown in Schumacher? | 

A They are not. 

Q Are they functionally analogous to the diagonal 
members 14 in the Hilpert patent? | 

A They are not. 

THE COURT: What are they there for? | 

THE WITNESS: They are there primarily to prevent 
buckling of the shear web which is carrying the load in what 
is known as steel tension, Your Honor. | 

BY MR. MILLMAN: : 

Q And the buckling would be due to what type of force, 
would it be longitudinally or laterally of the container? 

A Primarily due to the vertical forces on the 
container. They are shear forces in the web which produce 
the buckles and which the posts tend to prevent reaching 
undue proportions. | 

MR. MILLMAN: No further questions of this witness. 


A | 


THE COURT: Have you any recross? 


MR. NAKAMURA: No recross, Your Honor. a 
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THE COURT: All right, you are excused. 
Call your next witness. 
MR. MILLMAN: Mr. Epstein. 
Thereupon -- 
MR. OSCAR EPSTEIN 
was called as a witness by and on behalf of the plaintiffs 
and, having been first duly sworn, was examined and tes- 
tified as follows: 
DIRECT EXAMINATION 
BY MR. MILLMAN: 
Would you state your name for the Court, please? 
Oscar Epstein. 
How old are you, Mr. Epstein? 
Fifty. 
Are you a professional engineer? 
I am not a licensed engineer. 
Did you get a degree in engineering? 
A I have a degree from Drexel Institute of Technology 


in June, 1941, bachelor of science in engineering. 


Q Have you worked as an engineer since that time? 


A I worked as an engineer for, oh, about fourteen of 
the years since I have been out of college. 
Q In what basic industry? 


A I worked nine years as a stress engineer in aircraft, 
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in helicopters specifically, and eight years with the Strick 
Trailer Company Division of Freuhauf. 
Q Are you a stress engineer for them? ie 

A My classification is Staff Engineer charged with 
the reliability of structural material and I have charge of 


the test laboratory. 


Q I show you exhibit 10-B, Mr. Epstein. Are you 


on that photograph? 

A Yes, I am. 

Q Where are you in the photograph? 

A On the bottom left-hand side. | 

Q I show you the remaining exhibits 10-A and C. Now 
on 10-A, B and C, did you have anything to do with the tests 
that were performed there? : 

A I was responsible for testing and designing at 
this specific test. : 

Q Were you present during the tests when the photo- 


graphs were taken? 


A Yes, I was. 

Q Did you hear the testimony of Mr. Hindin today 
in this courtroom with regard to the meaning of the. 
diagonal stress lines in the coupling containers oe 
exhibit 10-A? 

A Yes, I did. 


Q Do you agree or disagree with that testimony 
as to their meaning? 

A I agree. 

Q What do those stress lines show with regard to 
the coupling containers, can you tell us? 

A The stress lines, as mentioned before, show that 
this acts as one beam, the coupled containers act as one 
beam. 

Q In comparison with the single container that is 
being lifted in 10-B, what would you say? 

A The lines are at approximately the same angle. 

Q is that a classical or a non-classical pattern 
for a single beam? 

A That is classical if you call 25 years classical. 

Q Where did you get the term "25 years"? 

A Well, this theory is relatively new in the field 
of engineering. 

Q Mr. Epstein, I call your attention to page 5 of 
the present patent application and I shall read you this 


sentence from the first paragraph. It starts on line 6. It 


says: "The walls may be made of sheet metal and of any 


suitable construction except that the container does not 
include any frame contributing to the strength or weight of 


the container. In such a structure it is side walls 14 
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| 
which provide the longitudinal beam strength of the container, 
the front and rear walls 16 and 18, and the upper and lower 
walls 12, serving to stabilize the same." 
Do you understand that, Mr. Epstein? 

A Yes, I do. : 

Q The Patent Office Board of Appeals seems to have 
been upset over the expression, "The walls may be nade of 
sheet metal and of any suitable construction." Do you 


understand what that means particularly? | 

A Well, sheet metal of any suitable construction 
would mean to me either a flat sheet or corrugated sheet 
horizontally or corrugated sheet vertically with the 
necessary stiffeners which we call post in the industry 
to prevent buckling. ! 


Q Would such a construction be considered frameless 


or not frameless? 
A I would consider it frameless. M 
Q In connection with that, would such a construction 
which you now call frameless include or exclude members 
which would be called in the art truss members? 7 


| 
A That would exclude truss members. 


Q Why would it exclude them? Can you tell me, 


Mr. Epstein? 


LA A truss member is not a sheet metal or is not 
what we understand is stress skin construction. 

Q Mr. Epstein, I show you the Hilpert patent. Did 
you study this patent? 

A Yes, I did. 

Q You studied the construction of the wall in 
particular, would you say? 

A Yes, I did. 

Q Figures 5 and 6 show the construction in Hilpert. 
What would you tell me about that? Does that show a framed 
or a frameless construction? 

A I would call that a framed construction. 

Q And why would you so call it that? 

A Well, it looks like a truss and in the body of 
the patent it is called a truss. I cannot argue with the 
inventer if he calls it a truss. 

Q Did you see anywhere in the Hilpert patent any 
mention of the lifting of the containers in coupled form 
together when loaded? 

A Yes, sir, I did. No, I am sorry, I did not. 

He lifts the individual containers when they are loaded. 
Q Are you familiar with the coupling means which are 


shown in Hilpert? Did you read and study it with regard 


to the coupling means? 


A Yes, I did. ° | 

Q Would you say that these coupling. means transmit 
tension, compression and shear forces’ from one barge section 
to the other in magnitude sufficient to producy a unitary 
structure whereby these containers can be lifted, transported 
or supported without any means which would contribute to 
their beam strength? , 

A I cannot say because I do not know the actual 
dimensions of the system, and in no place is it mentioned 
anything about loading with load capacity. : 

Q In the absence of the concept of the Lifting of 
the two containers coupled together, as a man skilled in the 
art, could you deduce that from the Hilpert patent? 

A No, I could not deduce that. 

Q I show you the Schumacher patent, Mr. Epstein. 
What takes the primary load in the Schumacher patent, can 

“ 


you tell me? 


A Two trusses, or two half trusses it is called in 


the patent. ‘ 

Q You were in the courtroom all the time the testimony 
was given here by Mr. Hindin and during the cross Seeetnatton 
by the Solicitor; is that right? | 


A Yes, I was. 


Q Do you recall that the Solicitor asked questions, 
the Solicitor of the Patent Office, with regard to the 
side wall construction and the truss members. Do you see 
a description of the side wall construction of the Schumacher 
patent here? 


A No, I do not. 


Q I call your attention to Figure 4. And what do 


we call that Figure there? What is it, a plan view, a 
section view, or what view is that? 
A That would be an isometric sketch of a truss, 
a space frame truss. 
Is that a three-dimensional view? 
That is a three-dimensional view. 


Would that truss member be a wall construction to 


No, I don't think it would be. 
Q What carries the main load or all of the load in 
the Schumacher construction? 
A All these individual members. 
Q Which are the truss members shown in Figure 4? 
A Which are the truss members. 
MR. MILLMAN: In just a few more minutes, Your 


Honor, we will be finished. 


BY MR. MILLMAN: | 

Q Mr. Epstein, I show you page 7 of the main decision 
of the Patent Office Board of Appeals in which this sentence 
was used, and I quote: | 

"Since a wall of maximm strength and minim 
weight can be made only by means of some form of come 
associated with the sheet metal enclosure, we have na way of 
judging what it may be that appellant has done different 
from Schumacher or from Hilpert relative to the argued 
frameless features." : 

Would you care to comment on whether you believe, 
as an engineer skilled in this art, that statement is or is 
not accurate? © 

A I don't think that statement is accurate. | 
Q What is inaccurate about it, Mr. Epstein? | 
A Specifically the words " a wall of maximum strength 
and minimum weight can be made only by means of some fora 
of frame associated with the sheet metal enclosure". 
Q Are you saying that you can make a wall of ' maxinum 
strength and minimum weight which does not combine a frame 
associated with the sheet metal enclosure? : 


A Absolutely. | 


Q Can you give me an example of such a wall | 


construction? 


A Strick Division of Freuhauf Trailers makes trailers 


every day in the week. To be specific, eight-thousand last 


year, and there are no frame trailers that can be made as 
light as those trailers. I would like you to refer -- 
I haven't got it right in front of me -- to a publication by 
the Rand Corporation which is called Weight Analysis of 
Aircraft Structures, in which structures are analyzed for 
efficiency. It compares what we have on our trailers, 
which are semi-tension field beams or corrugated sheet 
web beams and warren truss members of the open type, in 
which the corrugated and partial-tension field are lighter 
at certain parameters than the open trusses were. 

Q Then you would say that statement was a gratuitous 
statement, or what? 

A I think it is gratuitous. I would like to add 
something there. Insofar as you have to have some form 
of covering to protect the cargo, you might as well utilize 
that material as part of the structure, as they have in 
aircraft for some years. 

Q You have heard Mr. Hindin testify with regard 
to the meaning of the term "frameless" or its equivalent 
"side walls alone providing the longitudinal beam strength" 
of the containers. Do you agree or disagree with his 


definition? 


A I agree. 

Q You have heard him define "tension, compression 
and shear forces". Do you agree or disagree with his 
definitions? 7 
A I agree. | 

Q You have heard him define the longitudinal beam 
strength of a container. Do you agree or disagree with his 
definition? 

A I agree with that also. | 

Q We have had testimony from Mr. Hindin with 
reference to the meaning of certain terms in the claims, 
particularly the coupling means as well as the frameless 
means. Do you agree or disagree with Mr. Hindin's definitions 
of that as an engineer relative to the meaning of these terms? 

A I agree. I agree with those definitions. 7 

MR. MILLMAN: No further questions, Your Honor. 
THE COURT: Cross examine. | 


CROSS EXAMINATION : 
BY MR. NAKAMURA: | 
Q Mr. Epstein, I have one question. In plaintifés' 
exhibit 10-A Mr. Hindin testified as to the beam strength 


of the side wall. Now would you say that the side wall 


gets its beam strength from the skin, plus a vertical 


members and the top and bottom rails as weld as the end 
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posts? 

A Yes, I would. 
MR. NAKAMURA: Thank you. 
I have no further questions, Your Honor. 
THE COURT: Are you through with the witness? 
MR.) MELLMAN: I have one question. 

REDIRECT EXAMINATION 

BY MR. MILLMAN: 

Q Did you see any references in this case, Mr. 


Epstein, which showed the concept of coupling two frameless 


van sized cargo containers by means transmitting forces of 


sufficient magnitude to convert the two frameless containers 
to one of a single beam? 
Yes. 
Where did you see that? 
In our patent. 
In the patent application, do you mean? 
In our patent application; yes. 
Q Did you see it in any of the references 
like Hilpert and Schumacher? 
A I did not. 
MR, MILLMAN: No further questions. 
THE COURT: Have you any recross? 


MR. NAKAMURA: No, Your Honor. 
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THE COURT: Do both sides rest? 


MR. MILLMAN: Yes, Your Honor. 


MR. NAKAMURA: Yes, Your Honor. 


—_—— 
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CONTAINERIZATION 


By Sigmund Janas, Jr. 
M Distributi 


recogn 
for controlling their 
bution methods, for refining and 
streamlining existing procedures that 


sity 
tri 


physical dis- 


the SHIPPER-MOTOR CARRIER EXECUTIVE 


will eliminate encumbrances and 
curtail costs. Containerization has 
captured their attention because it of- 
fers the greatest opportunity for sav- 
ings in the area of merchandising. 


Containerization is not merely a 
new form of transportation. It should 
be looked upon as part of the revolu- 
tion in the technology of distribution. 
The manufacturers of aes 
those engaged in engineering and de- 
signing them, have recognized the ne- 
cessity for creating a i ly flex- 
ible instrument, one acceptable to all 
tvpes of carriers and adapted to rail, 
highway and water transportation. 
With the ultra mobile units now be- 
memes out, we have been able to 
link all forms of transportation into an 
integrated distribution system. 

Some of the most tangible savings 
enjoyed by shippers who use contain- 
ers in international distribution should 
be cited to explain the economy factor 
behind the rapid evolution of Con- 

neat 


Costly Export Packing: Packing re- 
quirements are reduced to a mini- 
mum. No surplus wrapping or export 
packing is required. 

Freight Charges On Excessive Pack- 
ing Materials: Reduced cube and 
weight mean major savings in freight 
charges. Lighter, easier-to-move - 
age cuts trucking, drayage rail 
weight charges as well as measure- 
ment on ocean freight charges. 


EXHIBIT #3 - 155b 


Strapping And Marking: Strappin: 
can be reduced, marking eliminat 
when goods are shipped to one con- 
signee in van or box-load lots. 

Intransit Time: Cargo moves inta 
without repeated handlings and ex- 
posures. e-unit feature speeds 
transfer from plant to consumer, elimi- 
minates intransit storage and delays. 
in shifting and sorting. “ 

Loading, Handling And Delivery 
Time: Compactness makes for econ+ 
omy of motion, streamlines loading 

discharge. For importers, con- 
tainers facilitate low-inventory, buy- 
as-vou-need distribution and sales" 
planning: insure quick customs clear- 
ance. immediate delivery of cargo. 

Pilferage, Contamination, Damage 
Or Loss: Cargo-vans are loaded once. 
at the shipping platform, stay securely 
sealed until delivery to consignee. 
Maximum security ‘ensures. perfect 
outturn, protects against pilferage, 
damage, contamination or loss. 

Insurance Rates, Claims: Extra 

ion and fixed responsi- 
bility make claims a rarity, cause in- 
surance premiums to drop. 

Clerical & Administrative 2 
Simplicity of cargo movement reduce’ 
shippers'’-consignees’ claims, clerical 

traffic administrative workload 
and expense. ’ 

At American President Lines we 
know that we must be ever alert, to 
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American President Lines 


“Cargo carried in this manner soon 
demonstrated potential savings . . .” 


American President Lines first ven- 

tured into the field of containerization 

H~ in 1951 with the acquisition of 50 

j small plywood containers. These were 

purchased for use on board our ves- 
sels to carry 


le cargoes loaded in 

containers on the pier and ultimately 

y at shipper’s premises to be discharged 
f > at the consignee’s door at destination 


Ht 


years Ameri- 

conducted 
extensive studies and experiments to 
determine optimum sizes and types 

A _ of cargo vans. At this time we own or 
a “lease some 8,500 vans of five different 


ay: 


g 


j 
Ei § 


i the 
eld. These 8 foot x 8 foot 
x 20 foot aluminum and steel 


u 


E 


Such a fantastic rate of cargo 
ling obviously necessitates equally ef- 
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cooperation 


management. The 
both sides, in 
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Sigmund Janas .. - 
Continued from Page 20 


the 

and to major distribution trends and 
innovations. With this in mind, we 
began our experimentation with Con- 
tainerization in 1951, and feel that 
the resultant benefits to our customers 
have been so impressive as to justify 
a continued expansion of our Con- 
Se ee eee 

pment of our 

Van services and facilities are based 
on confidence in the excellent po- 
tential offered 


cargo transport. 
We do not wish to suggest that 


Sigmund J 
can President 


fore joining the companys 
cisco freight sales staff in 1955. He 
. i inerization 


by this new mode of 


able leadership of Herbert Hall, has 
been able to reach agreement on 
standard sizes of containers. 


heer have a cross section of + 
eight by eight feet with lengths 
of 10, 20 and 40 feet. Much headway 
is also being made in the develop: » 
ment of fittings which will allow 
these vans to be lifted, tied down and 
transported via rail, highway and 
water. The ASA, in addition, is work-¢ 
ing very closely with other interna- 
tional organizations establish- 
ing an international standard. 


problems are being* 
solved by the economic necessity of 
increasing trade, and we feel that 
before long this revolutionary distri-. 
bution concept — Containerization —* 
will be recognized for its contribution « 
to the growth of international com- 


merce. 
s 


Rolland F. Fay, age 39, served dur, 
ing World War II and until 1956 on 
American President Lincs vessels on* 
carious trade routes. He was Ch 
Mate at the time he transferred ashore 
in 1956 to join the Freight Traffic 
Department in San Francisco. After 
four years in that department, he too® 

ies a. 


EXHIBIT #3 - 155 d° 


No, 820,974. PATENTED MAy 22, 1906. 
M. G. HILPERT. 


STEEL BARGE. 
APPLICATION TILED JAB. 6, 1008. 


¢ SEEITS—SEZIT 1. 


No. 820,974 PATENTED MAY 22, 1906. 


M. G. HILPERT. 
STEEL BARGE. 


APPLICATION FILED Ja¥.€, 1905 
6 SEIETS-surrr 2 


ww 
Wy 


SAIN 


===. 
wiry 


INVENTOR. 
lee <sS 7S 


No. 820,974. PATENTED MAY 22, 1906. 
M. G. HILPERT. 


STEEL BARGE. 
APPLICATION FILED JA¥. 6, 2909. 


=f 


4 
£ 


* 


PENS 


WITNE: 
LD Ft 
(Rez Lom 


TENTED MAY 22, 1906. 
M. G. HILPERT. 


STEEL BARGE. } 
APPLICATION FILED Jas. 6, 1906. 


| | 
No. 820,974 ‘| 


ee a ee 
rp rem) 


| 
WITNESSES. INVENTOR. 


No. 820,974. PATENTED MAY 22, 1906. 
M. G. HILPERT. 


STEEL BARGE. 
APPLICATION FILED JAN. 6, 1905. 


6 SHEETS—SEEET 5. 


WITNESSES. INVENTOR. 
FR. Keble es Hej 
Ghex 2 tom Toa Sota Ate, 


456 E 


PATENTED MAY 22, 1906. 


No. 820,974. 


M. G. HILPERT. 
STEEL BARGE. 


APPLICATION FILED 345. 6, 19065. 
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UNITED STATES 


PATENT OFFICE. 


MEIER G. HILPERT, OF PITTSBURG, PENNSYLVANIA. 
| 
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STEEL BARGE. 


No. 820,974. 


Lo all whom it many concern: 
Be it known that I, Merer G. Hirrert, a | 
resident of Pittsburg, in the county of Alle- | 
gheny and State of Pennsylvania, have in- | 
vented a new and useful Improvement in | 
Steel Barges: and I do hereby declare the fol- 
lowing to be a full, clear, and exact descrip- : 
tion thereof. t 
My invention relates to boats or barges, | 
and mire espe. ially to barges for transport- ; 
ing coal, coke. sand, grain, or other commodi- | 
ties which are usually handled in bulk. { 
The object of my invention is to provide a | 
construction of barge or boat by means of | 
which the coal or other material may be float- | 
ed, loaded rapidly, and by apparatus of least j 
cost, by means of which the coal or other ma- | 
terial may be unloaded by dumping. so as to | 
dispense with the elaborate unloading appli- | 
ances at present required and enabling the | 
barges to be unloaded at very much less cost j 
and in less time than with existing barges; } 
which adapts itself to a cheap steel or other | 
metal construction: which adapts itself to | 
transportation by land as well as by water; / 
which is so constructed that the empty barge ; 
may be collapsed, thus occupying only a frac- | 
tional part of its original cubical contents 
and greatly facilitating and cheapening the : 
return of the empty barge either by land or } 
water; which adapts itself to a perfect inter- 
changeability of parts, and hence makes it | 
possible to utilize all useful parts: which in | 
the case of wrecks makes it possible to sal- | 
vage a muh greater portion of the cargo than | 
is possible with present barge constructions 
and practically all of the barge itself, and by 
which in case of total or partial destruction 
the scrap value of the barge will be large. 
The transportation of coal and similar ma- | 
terial by water, and especially on rivers and 
lakes, is at present done bv means of large 
open barges in which the coal is loaded and 
transported to the point of destination. These | 
barges until recently have been built of wood; | 
but by reason of the increasing scarcity of | 
lumber the cost of such barges has become ! 
very great, and asa consequence many are of | 
a very light and flimsy construction, so that | 
they are not worth returning to the point of | 
~ loading. The increasing cost of lumber has 
led in recent vears to the construction of steel | 
; but the latter have in all cases been | 


built’as close as possible on the lines of the 
55 old wooden barge, being of very large dimen- | 


x : 


cr 
Specification of Letters Patent. Patented May 22, 1906. 
Application fied January 6, 1905. Serial No. 23: 


| sions both as te-breadth and le 


h and in all 
essentials being like their wooden predeces- 
sors. 

The present type of barge possesses man: 
disadvantages, oe which are the aioe 60 
ness and cost of unloading the same, it re- 
quiring either special unloading-cranes with 
dredging-buckets or other appliances or else 
slow and expensive hand-unloading. Alsothe 
return of these empty 
loading is slow and expensive, due to the fact 


| that the cubical contents and wetted surface 


of the barge is practicall e same when 
empty as when leaded, ton ease great loss 
both of cargo and barge itself in case of total 
or paral wrecks, it being possible to salvage 
only a small percentage of the cargo and gen- 
erally no portion #f the barge itself, this be- 
ing due to the fact that such! barges, and es- 
pecially the wooden ones, break and 
spill the cargo into the mud at the bottom of 
the river, thus making it impossible to re- 
cover a large portion of the'cargo, and the 
very large size of the barges themselves al- 
lows the current to easily erode the and 
makes it practically impossible to raise the 
even though they are not broken a) 


! The object of my invention is to provide a 


barge construction in which all of the forego- 
ing difficulties are avoided and the several 
a antices heretofore pointed out are se- 
cured. 

To this end the invention ‘consists, gener- 
ally stated, in constructing ‘the barge of a 
numberof separate Se ee 
each of which preferably ib a self-contained 
unit both as to stability and flotation, and 


which sections are constructell to be attached 
} one to another, so as to build up the complete 


barge or fleet, which are-constructed of sizes 


‘so that when empty a plurality thereof can 


be nested together, thus reducing the cubical 
contents and wetted surface and both expe- 
diting and rendering more.cheap the return 
of the empty barges, which are of such a size 
that they canbe lifted by suitable hoisting 
apparatus and‘unloaded by merely dumping 
the same, thusfzreatly expediting and cheap- 
ening the unl§ading thereof, which are of 
such a size that they can be 


flat-cars, by teh: 
and which 
tures of cons! 


sction 
be hereinafter i 


Cc 
described and claimed. 


s to the point of 65 


Tn the accompanying drawinss, Figure 1 is 
8 pempective view of a bane embodying my 
invention. Fiz. 2 is a similar view show ins 
the sune in a collapsed condition. Fig. 3 is 
anelevation of the collapsed sections. showing 
the adaptability thereof for transportation 
by land. Fig. 4 ilustrates three diferent | 
methods of hfting the barzesections. Fig. 
3 isa longitudinal vertical section of a barge- 
section, showing the details of construction. 
Fig. 6 3s a transverse vertical section thereof. | 
Fig. 7 isa section on the line 77. Fig.5. Fig. 
Sisa plan view illustrating one means for con 


necting the sections to each other at ther | 


tops. Fig. 91s a side view of the same. F tz. 
10 is a cross-section thereof. 
and 13 are views showing another form of 
connecting means at the tops of the sections. 
Fig. 14 is a perspective view illustrating an- 
other 
the connecting means at the bottom of the | 


sections. Fig. 13 isa perspective view of one 


corer of a section, showing the bottom con- | 


hectin< means. Fig. 16 is a bottom view of | 


the same. Fig. 17 1s a perspective sectional | 


detail Hustrating ‘connectine means for the 
sections intermediate their tops and bottoms. 
Fig. IS is an elevation of a portion of a section. | 
showing connecting means on the sides of the 
sections. Fig. 191s a similar os of the co- 
operating connecting means. Fig. 20 is ai 
horizontal pacisonskeoe iHustrating this con- 
necting means. Fig. 21 and 2? are 


rspec- 
ive views illustrating the manner of at tach- | 


ing the splash-boards. Fiz. 23 ix a perspec- 
tive view showing one of the cavels. Figs. 
24 and 25 are perspective views of the check- 
posts, and Fiex 26 and 27 are perspective 
Views Hlustrat:ng the application of a roof or 
covering to the barge. 

essential feature of my invention con- | 
Sisis in building up the barge of a number of 
separate sections 1. gach of which is, or is not, 
as desired, a unit both ax to stability and 
flotation either when loaded or unloaded. | 
These sections are. in effect, bins or compart- | 
ments and comprise the <ides 2. ends 3, and 
bottom 4. together with suitable connecting | 
means. Preferably they will be open at the | 
top. I prefer to make thexe sections Fec- | 
tangular in plan, as thereby they can be more 
compactly assembled, but wish it understood 
that the invention ix not limited to this | 
shape, as they may be of any dexired shape. 
These sections wf] preferably be of a depth 
Jess than their dimension in either length or 
width, so that they will be perfectly xtable 
ener when loaded or unloaded, eC size 
preferably will be such ax to adapt them 
most conveniently for land as well as for wa- 
ter transportation, and preferably xo that | 
they can be loaded on ordinary flat-cars, as | 
shown in Fig’ 3, or be conveyed by a telpher- 
age system, or other adaptable mashed 


These several sections will be constructed 


seceg- 


Figs. 11, 12. | 


manner of lifting the sections and also | 


| however, to build up the sections of 


| pecially adapted for this ! 
| effectively resist horizontal as well us verti- 
| cal stresses, The side and bottom plates are 
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preferably in groups, the individuals of which 
Will be of different sizes. ‘The nutber of in- 
dividuals in each group may vary, being 
either two or more. In the drawings I have 
illustrated an arrangement wherein there are 
three individuals in each group, these indi- 
viduals being marked a, b, and c, res ectively. 
These sections will preferably ‘all be of the 
same depth: but in length and width the sec- 
tion @ will be the largest, the section ¢ the 
smallest, and the section 6 intermediate the 
two, so that the several sections when empty 
can be nested or placed one within the other, 
as shown in Figs. 2 and 3, so as to expedite 
and cheapen the return of the barge. Ob- 
viously the group may consist of only two 
sections @ and 5 or of any number of sections 
within reasonable limits greater than three. 

Preferably the sections which are to form 
the ends of the barge, both front and rear, 
will be provided with a rake, as indicated at 
7, Figs. 1 and 2. This rake may be of any 
preferred form, either beveled or curved from 
the bottom entirely to the top or only par- 
tially to the top, as shown in 
These several sections will preferably be con- 


| structed of sufficient strength to withstand 


the lifting or handling thereof when loaded. 
When they float in the water the pressure of 
the material inside is largely counterbalanced 
by the pressure of the water on the outside, 
and hence for mere flotation a very simple 
and light construction might be used. When, 
however, they are adapted for land t r- 
tation and for lifting out of the water in order 


| to dump the contents the construction must 


be considerably stronger, so as to withstand 
the stresses of the load contained therein. 
The details of construction for this purpose 
may vary within wide limits. In Figs. 5, 6, 
and 7 Ihave illustrated the details of one 
form of construction, but wish it understood 


j that this is largely illustrative and not to be 
exhaustive of the different manners in which 


the sections may be built up. 

As shown in Figs. 5 to 7, each section is 

rovided at its upper edges with a suitable 
Ranged rail or gunwale 10, which preferably 
is a Z-bar, as shown, although it may be of 
any other shape, whether standard or special, 
and either rolled, cast, or pressed. I prefer, 
standard 
commercial shapes, as these can be easily 
and cheaply obtained on the market. These 
top rails,in effect, form the gunwales of the 
section and give strength where the stresses 
are probably the greatest. A Z-bur is es- 
purpose, as it will 


connected by angule-sections 11, the end and 


7° 


igs. 1 and 2. 90 


bottom plates by similar angle sections 12, - 


and the side and end plates by the corner. 
connecting angles 13. Riveted to each of 


# pair of diagonal mem- 
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bers, preferably angles 14, which extend ] 
either from the lower corners thereof up to | 
the middle, from the upper corners thereof 
down to the middle, depending upon whether 
the section is to be lifted at its middle, as 
shown, or at the corners, or other good and 
economical girderconstruction. Also riveted | 
to the side plates centrally thereof are the 
vertical flanged members 15, preferably Z- | 
bars, running from the top to the bottom 
and connected at their lower ends to the | 
cross-beam 16, which preferably will be an 
I-beam, as shown. he end plates 3 are | 
stiffened by a number of diagonal braces 17, 
to be economically arranged, and the floor is 
strengthened by longitudinal supports 1S, 
which may be either angles, but preferably | 
channels, and which extend from the ends to 
the cross-girder 16. The diagonal braces 14 
on the side plates and the bottom-connecting 
angle 11 and vertical Z-bar 15 form, in effect, 
a truss, and this is strengthened or stiffened 
by the side plates 2, which are riveted there- 
to. So, too, the end plates 3, with their stiff- 
ening members 17, are, in effect, plate-girders. 
@ consequence the load on the bottom is 
transferred, by means of the floor-supports 18. 
out to the plate-girder ends, and as the latter 
at thecornersare connected tothe trussed sides 
all stresses are-well taken care of. These | 
sections may be li in any suitable way. | 
Fig. 4 illustrates three different methods of 


the contents of the section, as it is practically 
trunnioned at approximately ‘its center of 
gravity. The Roce 26 may'be formed in 
any suitable way. cither by riveting pieces 
to the outside of the section, but preferably 
by perforating the side platex'and securing 
to the inner faces thereof castings or other 
members 26%, having openings! for receiving 
the ends of the trunnions 25*. | These sock- 
ets may be placed either at the ends or sides 
of the sections. as desired. Preferably, also, 
the sections will be provided with some 
means whereby they can be ¢ by a 
rod or hook so as to tip the same in dumping. 
In the drawings I have shown for this pur- 
pose ears 26°. riveted to the bottoms of the 
sections. Obviously this detail may be va- 
Tied within wide limits. _ If desired, a socket 
somewhat as shown at 26 may be employed 
for this purpose. said socket, as well as the 
ears illustrated. serving as a means for catch- 
ing the end of a hook or the like; whereby the 
section can be tipped in order to dump the 
contents. The several sections comprising 
the barge will be connected to one another by 
any suitable means. In the drawings I have 
shown several forms of means for connecti 
the same: but obviously this is a detail whic! 
can be modified within very wide limits. 
The means shown are intended merely as 
illustrative and not to indicate’ all practical 
means for accomplishing this jresult. The 


lifting same. At A the section is lifted by | connecting means shown in the drawings at 
ears 20 on the top edges of the sides between | the tops of the sections comprise the forma- 
their ends. These ears are directly above | tion of slots 27 in the cunwales of the sec- 
the cross-beam 16, and consequently the ! tions. These slots will be laid out on the 
load will be transferred directly to these ears | principle of a vernier, so that sections of dif- 
from said cross-beam and also from other | ferent sizes may be readily connected one to 
portions of the floor through the plate- | another. Passing through these slots will 

irder ends and trussed sides. At Band C, | be suitable connecting bolts or kevs which 

have illustrated the lifting of these sections | will receive shear and tension, but only 


at their corners. When this occurs, the stiff- | 
ening-angles 14 on the side plates will pref- | 
erably run from the ends of the cross-beam 
16 upwardly to the upper corners of the sec- 
tion. The lifting may be done by having | 


slight bending strains. and which not only 
connect the sections at their tops, but also 
prevent individual vertical movement of the 
sections. 

Figs. $ to 10 show as a connecting means a 
bolt 29, having a nut 30 and being provided 


crane-hooks or other device engaging either | 
at the corners or with ears at the middle and | at one end with a long head or extension 31. 
connected directly to the lifting-chain 22, as | This is forthe purpase of permitting the quick 
shown at B. Preferably, however, these | removal of said coupling member whenever 
hooks will be connected to a balance-beam | necessary, as in case of emergency. When 
23, as at A, which in tum is connected to the | one or more of the sections Meet with an ac- 
lifting-chain or will be attached to the cor- | cident and begin to sink, they should be 
ners of a spreading frame 24, as shown at C, | quickly detached from the remainder of the 
so that the lifting stresses on the section will | barge, so as to prevent drawing other sections 
be vertical instead of converging inwardly,as | down with them. The projecting head 31 of 
at B, the latter having a tendency to collapse | the bolt offers a means for quick discon- 


the section. H 
In Fig. 14 is illustrated another method of } 


nection, it merely being necessary to take a 
sledge, and by a sharp blow on said head the 


7° 


75 


80 


85 


lifting the sections, this showing a balance- I : 
beam 23°, provided with arms 25, having in- | nection of said sections. ee 
wardly-projecting trunnions 25* for engaging Figs. 11, 12, and 13 show a modification 
suitable sockets 26, ears, or the like secured | in which the coupling member 32 is provided 
to the ends or sides of the sections. This | on one end with a large head 33 and on the 

65 arrangement has an advantage in dumping | opposite end with a head 34, which is suffi- 130 


bolt can be broken, thus effecting the discon- 


=0, 
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ciently small to readily pass through the slots | to project out through openings 70, formed 
27 im the gunwales. “A tapering forked key | in the end or side plates. In order to stiffen 
or wedge 35 is driven between the zunwale | the shaft 67. it is passed through openings in 
and the head 34, thus serving as the locking | one or more diaphragms 71, extending across 
means. To prevent accidental displacement | the well. The adjacent section is provided 
of this kev. a light cotter-pin or locking-key | With suitable coupling means for codperating 
36 is passed through openings in the legs of | with the hooks 67, this being shown as the 
the forked key. is Key is provided with a Projecting edge 73 at the side of openings cut 
toe or extension 37, so that a sharp blow with jm the end or side plates of said Section. A 
a hammer or sledge will drive sai Key out of | well-casing 75 is provided to prevent the en- 
lace and permit the disconnection of the | trance of water into the body of the barge. 
See While connecting means at | In this well is rotatably mounted a shaft 76, 
the top alone will be sufficient in many cases, | having one or more locking-dogs 77 adapted 
it is desirable to also connect the sections at } to be swung behind the hoo! chooks 67 and 
their bottoms. This may also be accom- | hold the same in locked Position, as shown in 
is in various wavs. In the drawings ; Fig. 20. The shaft 76 is provided at its up- 
only one has been illustrated. this being | per end with a handle 78 or other suitable op- 
shown in Figs. 14,15. and 16. Esch section | erating means. 
is provided at or near its bottom with a suit- | _ Obviously many other forms of connecti 
able stop, socket, ear. or the like 60, which is | means fort sections will suggest themselves 
adaptedies be engaged by a hook 61 or the i 1 in their manufacture and 
Like. pivoted on the adjacent section. This | use. Preferably theconnecting means should 
can be operated in any suitable way— | be such as to prevent independent vertical 
such, for instance, as connecting the same to | movements in the sections, take the tension 
the lower end of the shaft 62. rotatably mount- | as necessary and allow of rapid disconnecting, 
ed in the barze-section and extending up | and also should not roject inside of the sev- 
z the gunwale. where it js provided | eral sections bert the gunwales, so as not 


63 or other operating means. to interfere with the nesting of the several 

ting-shaft 62 will preferably be in- | sections. It will be observed that the gun- 

¢ in a well. so as to prevent the water | wales, braces, and other strengthening mem- 

which will leak in around the lower end of | bers for the side, end, and bottom pase are 
t 


said shaft from entering the barge. This | all located inside of the sections, thus leay- 
well may be either a simple tube. such as | ing the outside therecf perfectly smooth, so as 
shown at 64, having water-tight connection | to offer the least resistance or friction in the 
5 at the bottom of the barge and extending up | water. 100 
to the gunwale. as by screwing the same into | _ The outer sections making up the barge or 
the bottom plates and gunwale. or may be | fleet will be provided with suitable means for 
a pressed plate U-shaped or otherwise in cross- | attaching snubbing ropes or lines for the pur- 
section and riveted to the side plates of the pose of tying the barges one to another or to 
- a dock or other places. These attaching 
ig. 17 shows an means may be of any suitable construction 
connecting | either in the form of a kevel or cleat, as shown 
| at 40, Fig. 23, or a check-post, such as shown 
| at 41, Fig. 24. The kevels or check- 
| will be attached to the gunwales by means of 
| bolts passing through suitable holes or open- 
| ings 42 mate gunwale and similar openings 
| in the kevel or check-post. The gunwales of 
| all sections will be provided with holes 42 at 
| intervals, and aaah fleet or tow boat will 
carry with it a number of check - posts or 
| kevels, which can be attached by means of 
bolts tothe gunwaleson the outer edges of the 
fleet or barges, a8 required. When these 
| check-posts or kevels are placed at the cor- 
| ners of the barge, they will be formed as 
| Shown at 43, Fig. 25, havi attaching bases 
| Or feet 44 at an angle to cae other and pref- 
| erably being provided with an angular open- 
60 of the sections wit | ing 45 for receiving an upwardly-extending 125 
suitable way and | portion 46 of the Sere 13. 
therein a shaft 67 | These corner-connecting angles 13 will pref- 
with a handle | erably be allowed to extend above the gun- 
means and c: ling | wales in all cases, as they may serve. not only 
69, which is or are adapted | for attachment of the chec “posts 43, but 130 
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also as a convenient 
splash-bourds 48, as shown in Fig. 22. These 
splash-boards may, however, be attached by 
other convenient detachable means, such as 
the straps 49. engaging loops 500n the side or 
end plates, as indicated in Fig. 21. 

The sections comprising the barge will be 
made water-tight, thus not only increasing 
the buoyancy thereof, but also enabling the 
transportation of materials which must be 
kept dry. In such cases provision will also 
be made for covering the barges. This cov- 
ering may be provided in a great variety of 
ways either by the use of canvas. wood, or 
metal coverings. In Figs. 26 and 27 I have 
illustrated two methods of covering the 
barges. In Fig. 26 the barge-sections are 
provided with standards 53, having connect- 
ed thereto a ridge-pole 54. The roofing 55 
may be either wood, metal, or canvas and 
will extend from the ridge-pole down to the 
gunwales. In Fig. 20 simple sloped roofs 56 
are shown. these beingshown See 
metal: but obviously they may be of other 
material. 

When roofs are applied, the sections com- 
posing the barge may beslightly spaced apart 


“> 


at the points where the roof-eaves meet the * 


gunwales, so as to permit the drippings to 
pass down between the sections and not into 
the same, or the drippings may be taken care 
of by other desirable means. This spacing 
apart of the sections may be conveniently ac- 


complished by placing spacing-blocks be- 


tween the several sections. : 
In order to prevent the material transport- 


shaped gunwales when dumping the load, 
said gunwales will be closed on their lower 
sides by means of a suitable strip 57, of wood 
or other material, secured in place by bolts 58 
or other suitable fastening means, 

Many modifications in details of construc- 


tion, may be made in the barge shown and de- ; 
' and being of several ditferent sizes whereby 


scribed. The essential feature of the inven- 
tion is.a barge construction composed of a 
plurality of sections preferably arranged in 


groups, the individuals of which are of differ- | 


ent sizes, so as to permit the nesting of the 
same when emptied. Preferably these sec- 
tions are each a complete unit as to flotation 
and stabilitv. This sectional construction 
adapts itself to very cheap and quick unload- 
ing thereof, it merely being necessary to lift 
the same by means of a suitable crane or 
other hoisting device and dump the same. 
Furthermore. it adapts the barge to land 
transportation either by flat cars, by telpher- 
age, or other means. As a consequence the 
several sections may be filled at the mines, 
thus doing away with the tipples, and being 
weighed there can be transported either by 


flat cars, telpherage, or othermeans tothe wa- | 
65 ter and deposited therein. They will then be : 


menns for attaching ' 


S 


connected together and ta 
destination. Here tl 
merely lifting and dun he xame,orif the 
coal is to go inland the sections can be de- 
tached and transported to'the several desti- 70 
nations by rail. The empty sections can be 
nested one within the other and returned 
when time is an essential sby rail by merely 
loading on flat cars. Even when returned 
by water the nested xections occupy so much 75 
less wetted surface that they can be returned 
with less power and at a greater speed than 
with non-collapsible barges. 

While in Fig. 1 I have jshown the barge 
made up of three different sizes of sections 80 
aeaeeeee uniformly. so as to give straight 
side and end edges to the barge, 1t will be un- 
derstood that this is not absolutely neces- 
sary, as it may frequen.ly happen that there 
will not be equal numbers of all the different 85 
sizes of sections. They miay, nevertheless, 
be readily connected togetl-r by means of 
the vernier connection descri»ed and may be 
readily transported, even thou gh the side and 
front and rear edges should not be straight 90 
lines. It will also be understood that the 
size of the barge may be varied within wide 
limits, ax obviously any number of such sec- 
tions may be connected. ‘The fleet can be 
made up by connecting together the requisite 95 
number of sections. 

— claim == - 

1. A barge or boat comprising’a series o! 
sections open at the top and of several differ- 
ent sizes whereby they may be nested in 


rn to the point of 
» be unloaded by 


D pre rt- | groups, and means for connecting said sec- 
ed from lodging in the space between the side * 
plates and the depending flanges of the 2- | 


tions together. j 

2. A barge or boat comprising a series of 
Sections open at the top »nd of several differ- 
ent sizes whereby they may be nested in 
groups, each section being|a unit as to sta- 
bility and flotation, and means for connect- 
ing said sections together. | 

3. A barge or boat comprising a series of 
sections each having sid-s, ¢nds and bottom, 


they may be nested in groups, and means for 
connecting said sections together. 

+. A barge or boat comprising a series of 
sections open at the top and being of the 
same shape but of several different sizes, 
whereby they may be nested in groups, and 
means for connecting said sections together. 

5. A barge or boat comprising a series of 
sections having sides, ends/and bottom and 
being of the same shape but of several differ- 
ent sizes whereby they may be nested in 
groups, and means for connecting said sec- 
tions together. ~ - 

6. A barge or boat comprising a series o! 
rectangular sections open at the top and of 
several different sizes, whereby they may be 
nested in groups, and means for connecting 
said sections together. 

7. A barge or boat comprising a series of 130 


| 


rectanzular sections having metallic sides. ° 


ends and bottom, and being epen at the top 
and of seven different sizex whereby they 
may be nested in groups, and means for con- 
necting said sections together. 

S.A barge er boat comprising a series of 
sections having metallic Se ends and bot- 
tom and being epen at the top and of several 
different sizes whereby they may be nested 
in groups, each section being a unit as to sta- 
bihty and flot2tion, and means for connect- 
ing said sections together. 

9. A barge or boat comprising a series of 
sections open at the top and of different sizes 
whereby they maybe nested in interchange- 
able sroups, and means for connecting said 
sections together. | 

10. A barge or boat couiprising a series of 
sections open at the top and of several differ- 
ent sizes whereby they may be nested in in- 
terchangeable sroup=. each section being a 
unit as to stability and flotation. and means 
for connecting said; <ections together. 

33. A barge. boat or bady of floating com- 
partments coniprisins a plurality of inter- 
changeable sections provided with means for 
the attachment of liftiny mechanism. and 
means for comnecting -aid sections together. 

12. A barge or boat comprising a plurality 
of interchangeable metallic sections each be- 
ing a unit as tu stability and flotation and 
each provided with meanx for the attach- 
ment of lifting mechanism, and meanx for 
connecting said section~ together. 

13. A barge or boat comprising a plurality 
of rectangular <ection~ having n:etallic sides. 
ends and botie.n=, and each being provided 
with means for the attachment of lifting 
mechanisin, and means for connecting <aid 
sections together. { 

14. A bare or boat comprising a plurality 
of xectionx each provided with means for the 
attachment of liftiig mechasism. and means 
for connecting said sections together. 

15. A barge or boat comprising a plurality 
of sections each beirg a unit ax to stability 
and flotation. <sid sections beit.¢ arranged 
for the attachment of lifting meanx. and 
mears for connecting said sections to each 
other. 

16. A barge or boat comprisig a plurality 
of sections each of which ix Seen with 
sockets for the attachment of lifting means, 


and mears for connecting said sections to- 


gether. 

17. A barge or boat comprising a plurality 
of sections each of which is a uit as to sta- 
bility and flotation, ear< on cach of said sec- 
tions for the attachment of lifting means, and 
suitable means for connecting said sections 
to each other. 

1S. A barge-section comprising metallic 
side, end and bottom plates, a lifting attach- 
ment on the sides, and a cross-beam on the 
65 bottom in line with said lifting attachment. 
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19. A barge-section comprising metallic 
side, end and bottom plates, lifting attach- 
ments on the upper edyes of said section, 
trusses for strengthening the side and end 
plates, and a bettom supported from said 
trusses, 

20. A barge-section comprising metallic 
side, bottom and end plates, trusses for 
strengthening the side plates and end plates, 
floor-supports connected to the side and end 
plates. and lifting means at the upper edges 
of said section. 

21. A barge-section comprising side, end 
and bottom plates, trusses for strengthening 
the side plates and end plates, lifting attach- 
ments on the side plates intermediate their 
ends, a cross beam or beams attached to the 
floor and in line with said lifting means, and 
rege) ke extending froin said cross 
beam or beams to the end plates. 

22. A boat or barge comprising a plurality 
of sections, means on said sections for attach- 
ing lifting mechanism.ard swiveling the same 
thereon, and means for connecting said sec- 
tions together. 

23. A barge or boat comprising a plurality 
of sections each being provided with means 


' for the attachment of | lifting mechanism and 


with means for connecting thereto a dump- 


ing hook or rod. and means for connecting 95 


said sections together. 
24. A boat or barge comprising a plurality 
of sections each provided with sockets for 


26. A barge or boat comprising a series of 
sections each being a unit as to stability and 
flotation and being open at the top, said sec- 
tions being of several different sizes whereby 
they may be nested in groups, and means ar- 
ranged to permit of easy disconnection and 
serving to connect said sections together. 

27. A barge or boat comprising a series of 
interchangeable sections open at the top and 
of several different sizes whereby they may 
be nested in groups, said sections being pro- 
vided with openings in their top edges, and 
detachable connecting means passing through 
said openings. 

28. A barge or boat comprising a series of 
sections open at the top and of several differ- 
ent sizes whereby they may be nested in 
groups, and provided at their top edges with 
a series of slots laid out on the Vernier or 
other scale, and detachable connecting means 
passing through said slots. 


29. A barge or boat comprising:a:series of 130 
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sections open at the top and of several differ- 
ent sizes whereby they may be nested in 


groups, metallic gunwales connected to the | 


top edges of said sections, and connecting 
means attached to said gunwales. 


30. A barge or boat comprising a series of | 


mnetallic sections open at the top and of sev- 
eral different sizes whereby they may be 


nested in groups, metallic flanged gunwales | 


on said sections, and connecting means at- 
tached to said gunwales. 

31. A barge or boat comprising a plurality 
of interchangeable sections of several differ- 
ent sizes and being open at their tops where- 
by they may be nested in groups, means for 
connecting said sections to each other at 
their tops, and means for connecting the 
same together at their bottoms. 


32. A barge or boat comprising a plurality | 


of sections open at the top and of several dif- 
ferent sizes, Coupling hesis swiveled to some 
of said sections and arranged to engage adja- 
cent sections. and operating means connect- 
ed to each of said hooks. 

33. A barge or boat comprising a plurality 
of sections, 2 coupling-hook mounted thereon 
and arranged to engage a stop on the adja- 
cent section, and an operating-shaft connect- 
ed to said coupling-hook and extending to the 
top of the section. 

34. A barge or boat comprising a plurality 


of sections cach provided with a well, an op- | 


erating-shaft in said well, and a coupling- 
hook on said shaft and arranged to engage a 
codperating coupling member on the adja- 
cent section. 

35. A barge-section comprising metallic 
side, end and bottom plates, gunwales at- 
tached to the upper edges thereof, corner- 
connecting angles and strengthening mem- 
bers attached to said plates, said gunwales 
connecting-angles and strengthening mem- 
bers being on the inside of said section, and 
means attached to the side plates and serving 
for the attachment of lifting mechanism. _ 

36. A barge or boat comprising a series of 


groups of sections each group being composed { 


of a plurality of sections of different sizes 
whereby they may be nested when empty, 
and means for connecting said sections to- 
gether. 


37. A barge or boat comprising a series of | 
groups of sections, each group being com- | 


posed of a plurality of sections open at the 
top and of different sizes, whereby they may 
be nested when empty, and means for con- 
necting said sections together. 

38. A barge or boat comprising a series of 
groups of sections, each group being com- 
posed of a plurality of sections of metallic 
construction open on their tops and of differ- 
ent sizes, whereby they may be nested when 
empty, and means for connecting said sec- 
tions directly to each other. 

39. A barge or boat comprising a plurality 


\ 


4 


| of sections open at the top and of different 

sizes, each of said sections being provided 

with suitable means for the attachment of 
lifting means, and means for connecting said 
| sections together. 

40. A barge or boat comprising a plurality 
of sections each being open at its top, means 
for connecting said sections together, and 
rigid side extensions or spray-Hoards detach- 
ably secured to the outer edgis of the edge 
| sections. 

41. A barge or boat comprising a plurality 
of sections each being a unit as to stability 
and flotation and being open on its top, 
means for connecting said sections together, 
and rigid side extensions or spray-boards de- 
tachably secured to the outer edges of the 
edge sections. 

42. A barge or boat comprising a series of 
metallic sections comprising side, end and 
bottom plates, corner-connecting angles for 
uniting said plates, said corner-connecti 
angles projecting above the tops thereof, and 
pe cena attached to said projecting an- 
gles. 

43. A barge or boat comprising a plurality 
of metallic sections provided with gunwales, 
means secured to said sunwales for connect- 

j ing said sections together, and metallic spray- 

| boards connected water-tight to said gun- 

wales and to each other. thereby to bring the 
connecting means nearer the center of gravity 
of the sections. | 

44. A boat or barge comprising a series of 
sections each comprising a unit as to stability 
and flotation, means for connecting said sec- 
tions together, and line-attaching means de- 
tachably connected to the outer sections of 
said barge. 

45. A barge or boat comprising a series of 
metallic sections, metallic cunwales attached 
to said sections, means for connecting said 
sections together, and linc-attaching means 
detachably secured to the gunwales of the 
outer sections of said barge. 

46. A barge or boat comprising a series of 
metallic sections, flanged bars forming the 
gunwales thereof and provided with holes, 
means for connecting said sections together, 
| line-attaching means, and bolts for attaching 
; the same to the gunwales of said sections. 

47. A barge or boat comprising a series of 
metallic sections having side, end and bottom 
plates, corner - connecting angles for said 
i plates, said corner-connecting angles project- 
ing above the top edges of said sections, 
| means for connecting said sections together, 
land a check-post. having an opening and 

adapted to pass over the projecting angle at 

| the corners of the barge. and be ‘attached to 
the gunwale thereof. ; 

48. A barge comprising a series of sections 

} pen at the top and of several different sizes 

| whereby they may be nested in groups, some 

of said sections being provided with a take, 
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and means for connecting said sections to- ! ing means for said sections operable through 10 
wether. said wells. 
49. A barge or boat comprising a plurality | In testimony whereof I, the said Mzmn G. 
of sections, Sor in = sections, and Se ) Hivrsrrt, have hereunto set my hand. 
5 Recting means for said sections operable | : > 
through said well MEIER G. HILPERT. 
50. A barge or boat comprising a plurality | Witnesses: 
of metallic sections, wells on said sections ad- | F.W. Winter, 
jacent to the side or end walls, and connect- | Rosert C. Torren. 
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Conventional methods of handling highway trailers 
for shipment by rail usually involve supporting the 
trailer on a flat car, either of standard or special design. 
This has a number of disadvantages, a Principal one 
being that unless a special flat car is provided, either with 
wheel wells or a deprcssed deck portion, the larger trail- 
ers will exceed clearance limits on many railroads. More- 
over, all such arrangements raise the center of gravity 
to a level where safe operation on curves at high speeds 
is impossible due to the large overturning moment. A 
further disadvantage is the dead weight which must be 
moved—the heavy flat car, with its necessarily heavy 
trucks to suppport semi-trailers of relatively light con- 
struction. Attempts have been made in the past to ob- 
viate these disadvantages by providing the trailers with 
fifth wheels at each end and mounting them on railroad 
trucks. 


An object of my invention is to provide a system for 
handling highway trailers by rail, in which the usual sup- 
porting car structures are made unnecessary by mount- 
ing the trailers directly on railway trucks, with consequent 
reduction in weight and lowering of the center of gravity. 

A further object is to reduce the number of railway 
trucks required to support a given number of trailers. 

A still further object is to eliminate the second fifth 
wheel required when a single trailer is mounted at cach 
end on a railway truck. 

An additional object is to provide means for rigidly 
securing two trailers together, rear to rear, to form a rigid 
structure capable of supporting its own weight and that 
of its lading, and of withstanding buff and draft forces 
incident to train operation. 

Another object is to provide a fast, simple method of 
assembling trains of this type. 

I accomplish these and other objects by providing a 
highway semi-trailer of generally conventional construc- 
tion with reinforced side framing and means for lock- 
ing the rear ends of cach side frame together to form a 
continuous truss capable of supporting the combined 
weight of the two connected trailers and of withstand- 
ing the buff and draft forces of train operation. Rail- 
way trucks provided with a pair of longitudinally spaced 
fifth wheel supports similar to those on highway trac- 
tors are then pushed under the ends of the connected 
trailers, thus raising the highway wheels of the trailer 
from the level of the track surface. The car thus formed 
is pushed until one of the railway truck fifth wheel sup- 
ports engages the fifth wheel on a second pair of con- 
nected trailers; a similar railway truck is connected to 
the other end of the second pair of trailers, and the 
process is repeated until a train of desired length has 
been made up. 

Other objects and advantages of the invention will 
appear as the description proceeds with reference to 
the accompanying drawings in which, 
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Figure 1 is a side elevation of a highway tractor and 
@ pair of trailers constructed in accordance with my 
Figure 2 is a side elevation of & pair of connected 
trailers supported on railroad trucky. | 
Figure 3 is a plan view 


plan vicw of one of the rail- 

road trucks illustrated in Figures 2 and 3. 
Figure 13 is a combination side clevation and longi- 
tudinal vertical sectional view along; the line 13—13 of 


10 refers to a highway semi-trailer body of generally 
conventional form, supported near its rear end on 


14. Fifth wheel 13 1s secured to the body 
the trailer and is adapted to'rest on the usual 
fifth wheel support 17 on the rear partion of 
of highway tractor 28. To transmit tractive 


semi-trailer highway whecis will clear the track sufficiently 
to permit safe operation. For raising the trailer to the 
higher level and for guiding the king pin into locking 
Position, supports 61 are provided with integral inclined 
converging members 61c. 


Trucks $6 are also equipped with AAR type automatic ~ 


coupicrs 62 to permit them to be connected to each other 
eS other aos rolling stock, and are also provided 
and hand brake equipment. including air hoses 


SHER 
HY 
eh 
ae 
1 
re 
ae 
i 


, connecting rod 7@,\ dead lever 71. and brake 
mounting shoes 73. | 

56 are also provided with side bearing portions 
ich are adapted to cooperate with vertically aligned 


il 


a 


of the semi-trailers 1@ is provided with air piping 
flexible air hoses 77'at each end, to provide a 
connection between the brake systems of railway trucks 


i 


56 so as to permit simultaneous operation of air brakes - 


on the trucks from a locomotive cab. 

Operation of this system is as follows: A semi-trailer 
1@ is spotted on a paved section of railway track, 2s 
shown at the right in Figure 5, its retractable supports 22; 


port 22 is lowered, the tractor is disconnected, and trucks 


conventional truck brake rigging including live ~” 


bearings 75 to stabilize the bodies laterally on the - 


4 
$6 are then pushed by tractors 20 or locomotives such as 
shown at 79, as may be desired, under opposite ends 
— two-trailer unit, the sloping surfaces of 
1 supports 61 on the trucks raising the trailer 
fifth wheel and cooperating supports are 
ith cach other and locked together. If de- 
pony may be provided with loading ramps, 
Patent No. 1,786,463, to Thomas, for raising 
z misraes tp the Kerel of ibe ralay tek Sth 
supports. A second pair of trailers are similarly 
. a truck is pushed under the distant end of the sec- 


il the free fifth wheel support 61 be- 
fifth wheel on the adjacent end of 
his operation is repeated until a train 


uulizing relatively short trains, con. 

a locomotive, trailer units as described, 
necessary, high operating speeds with 
rminal-to-terminal average speeds can 
use of the shortness of the trains, 
ing paeremvely eety 


fe skilled in the art that modifi- 

Ta a Se ee 
i Spirit thereof and accordingly, I 

ited in any manner other than by 


body consisting of two highway 
bodies each having girder-like sidewalls, and 


2. A railway vehicle body consisting of two highway 
semi-trailer bodies each having sidewalls including truss 


framing, said truss framing including a rear end post, 
* and means on each said rear end post for detachably 


securing said semi-trailer bodies to each other in back- 
to-back relation, ssid securing means comprising a toothed 
vertical member rigidly secured to the rear end of each 
of said rear end posts and extending substantially the 
full height of said end posts and detachably engaged 
with a cooperating similar member on the other semi- 
trailer body, and a releasable locking device for retaining 
said toothed members on connected semi-trailer bodies in 
engagement with cach other. 

3. A vehicle body consisting of two highway semi- 
trailer bodies, and means on the rear end of each of said 
semi-trailer bodics detachably securing said bodies to 
cach other back-to-back, said securing means comprising 
a pair of toothed vertical members on the rear end of each 
of said semi-trailer bodies and detachably engaged with 
cooperating similar members on the other semi-trailer 
body, said engaged toothed members being formed with 
vertically aligned recesses having transverse wall por- 
tions, and a vertically extending member in said recesses 


> to prevent disengagement of said engaged toothed mem- 


bers, said vertically extending member being horizontally 
removable from said recesses. 

4. A vehicle body consisting of two highway semi- 
trailer bodics. and means on the rear end of each of 
said semi-trailer bodicy detachably securing said bodies 
to each other back-to-back. ssid securing means compris- 
ing a pair of toothed vertical members on the rear end of 
— of said semi-trailer bodies and detachably engaged 

similar members on the other semi- 


with cooperating 
43 trailer body, said engaged toothed members being formed 
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with vertically aligned recesses having transverse wall 
portions, and a vertically extending member in said 
recesses to prevent disengagement of said engaged toothed 
members, said toothed members having surfaces extend- 
ing longitudinally of the vehicle body to align said semi- 
trailer bodies transversely, said vertically extending mcm- 
ber being horizontally removable from said recesses. 

5. A vehicle body consisting of two highway semi- 
trailer bodies, said bodies each having side wall framing 
consisting of a portion of a truss, and means on the 
rear end of each said semi-trailer body securing said bodies 
to each other back-to-back, said securing means com- 
prising a pair of toothed vertical members forming the 
rear end of each of said truss portions and detachably 
engaged with coopcrating similar members on the other 
of said semi-trailer bodies, said engaged toothed mem- 
bers being formed with vertically aligned recesses having 
transverse wall portions, and a vertically extending mem- 
ber in said recesses to prevent disengagement of said 
engaged toothed members, said vertically extending mem- 
ber being horizontally removable from said recesses. 

6. A vehicle body consisting of two highway semi- 
trailer bodies, and means on the rear end of cach of 
said semi-trailer body securing said bodies to each other 
back-to-back, said securing means comprising a pair of 
toothed vertical members secured to the rear end of 
cach of said semi-trailer bodies and detachably engaged 
with cooperating similar members on the other of said 
semi-trailer bodies, said engaged toothed members being 
formed with vertically aligned recesses having transverse 
wall portions, and a vertically extending member remov- 
ably held in said recesses to prevent disengagement of 
said engaged toothed members, said vertically extending 
member having offset portions pivotally connected to one 
of said toothed members whereby said vertically extend- 
ing member may be swung out of engagement with said 
aligned recesses. 

7. A vehicle body consisting of two highway semi- 
trailer bodies, and means on the rear end of each said 


id aligned 7 
scidiootoedlneaabar hoe Sataicuasenl eect ay oatene: 
ing member in engagement with said slot. 


sisting of a pair of highway vehicles’ rigidly secured to 
each other back-to-back, cach of said highway vehicles 
having highway wheels secured bencath its rear end and a 
fifth wheel on its opposite end, and spaced disconnected 
railway trucks cach having a pair of longitudinally spaced 


semi-trailer body securing said bodies to each other €0 2,709,969 
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STATEMENT OF QUESTIONS PRESENTED 


The questions are: . | 

1. Whether the trial court erred talledopting vir- 
tually in toto the findings of fact and conclusions of law 
of appellee (Commissioner of Patents) particularly as to 
the meaning, applicability and combinability of the Hilpert 
and Schumacher patents for purposes of rejecting the claims 
of appellant's patent application when the evidence before 
it as presented by appellant's expert witnesses was clearly 
to the contrary and the appellee did not present its own 


expert witnesses nor did it by cross-examination contradict 
| 


this evidence. 


2. Whether the trial court erred in refusing to 


hold that the patent claims in issue are necessarily 
directed to "frameless" containers and if not, that the 
Commissioner of Patents be authorized to permit amendment 
of the claims to positively include the term "frameless" 
and then issue the patent. 


TABLE OF AUTHORITIES CITED 
Cases Page 
In Re Chandler, 254 F (2d) 396, 117 USPQ 361 (CCPA 1958). 40 


Henderson v. Ladd, Com'r. Pats., 231 F Supp. 955, 142 
USPQ 310 (DC Dist. Col. 1964) aAnnGnanannnacanesese ES 


In Re Hummer, 241 F (2d) 742, 113 USPQ 66 (CCPA 1957) ... 45 


Ex parte Machler and Fastie, 123 USPQ 407 (PO Bd. of 
App, 1959) ....... ncoceeses efetelehotele nannaanadanancag CY 


Multifastener Corp. v. Ladd, Com'r. Pats., 229 F Supp..46, 
141 USPQ 427, 429 (DC Dist. Col. 1964) ........... AnmAG 


National Distillers & Chemical Corp. v. Ladd, Com 
Pats., 238 F Supp. 225, 144 USPQ 457 (DC Dist. a 1965) 


In Re O'Keefe, 202 F (2d) 767, 97 USPQ 157, 161 (1953) .. 
Ex parte Pilkington, 137 USPQ 229 (PO Bd. of App, 1962) . 


Regent Jack Mfg. Co. v. United States, 292 F (2d) 868, 
130 USPQ 235 (1961) ............ sicleleiciclelelalelcioielialalstelclerel clone 


Steig v. Com'r. Pats., 144 USPQ 377 (DC Dist. Col. 1965) 


Tietig v. Ladd, Com'r. Pats., 228 F Supp. 637, 141 USPQ 
372 (DC Dist. Col. 1964) ....cccccccccccccccccccccccces 


U. S. Borax & Chemical Corp. v. Ladd, Com'r. Pats., 231 F 
Supp. 957, 142 USPQ 307 (DC Dist. Col. 1964) ...ccceeee 


In Re Watanabe, 315 F (2d) 924, 137 USPQ 350 (CCPA 1963). 


Wilkinson v. Ladd, Com'r. Pats., 234 F Supp. 273, 143 
USPQ 132 (oc Dist. Col. 1964) eeceesreccececoccoeoeceossreereeeoeoes 


Zonolite Company v. United States, 149 F Supp. 953, 113 
USPQ 223 (1957) SCHOSSSSESHOESS SESE EHEHSHOHSHSSHEHEHSHEHHSHSHHOEEEOO 


Statutes | : Page 
% 
¥ 


United States Code, Title 35, §103 ....F.-sccceseccceeee 28 


United States Code, Title 35, §145 ....$......seeeceee- 28 


No. 19,740 
UNITED STATES COURT OF APPEA:. 
) for the 
DISTRICT OF COLUMBIA CIRCUIT 
SOLOMON KATZ and FRUEHAUF CORPORATION, 
Appellant 
vs. 


COMMISSIONER OF PATENTS, 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 
.The court below had jurisdiction under 
35 USC 145. The complaint (JA 1-4) and answer 
(JA 4, 5) respectively allege and admit the requisite 


jurisdictional facts. This court has jurisdiction 


under 28 USC 1291 supported by timely notice of appeal. 


STATEMENT OF THE CASE | 
The present action is an appeal from the 
decision of the District Court and order dismissing 
plaintiff's, Solomon Katz and Fruehauf Corporation, 
complaint filed pursuant to 35 USC 14. The patent 
application relates to coupled van size cargo con- 
tainers and a system of handling freight using the 


=i 


coupled containers. The Patent Office rejected claims 1, 2 


and 4-9 which are directed to the coupled containers on the 
patent of Hilpert and claims 5-8 which are directed to the 
system of handling freight on the patent of Hilpert in view 
of the patent of Schumacher. This rejection was affirmed by 
the Patent Office Board of Appeals (JA 15-28). The civil 
action from which this appeal is taken followed. In his 
answer to the complaint, the Commissioner denied that 
plaintiff was entitled to a patent "for the reasons given 
and in view of the references cited in the Examiner's 
answer and the decisions of the Board of Appeals in that 
application". 

At the trial the plaintiff called Eugene Hindin 
and Oscar Epstein as witnesses, both engineers of many 
years experience in the art of freight hauling vehicles 
and systems (JA 51-53 and 142, 143). Their testimony as 
to the significance of the claimed invention in the modern 
trend in freight hauling known as "containerization", the 
economies effected thereby, the recognition of the inven- 
tion by the trade, the Patent Office misconstruction of 
the Hilpert and Schumacher references, and their non- 
analogy and inapplicability to the invention claimed was 
not contradicted by the defendant who produced no expert 


nor any significant cross-examination. The testimony of 
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plaintiff's experts is graphically supported by exhibits. 

The invention claimed admittedly met with 
commercial success (JA 76). 

STATEMENT OF THE CASE--FACTS 

A. NATURE OF INVENTION AND CLAIMS 

The modern trend in freight hauling is "“containeri- 
zation" which employs a trailer body as the shipping container 
for intermodal transfer to highway, ship, rail or air trans- 
port "without utilizing that container within an exterior 
covering container" (JA 45, 46, 58 and Pl's Exhs 3-6). A 
standard 20' trailer body fully laden with cargo carries 


about 44,800 pounds or 20 long tons (JA 58). 


"Containerization is not merely a new form of 


transportation. It should be looked upon as part of the 
revolution in the technology of distribution" (aa 155 B 
and Pl's Exh 3), the primary aim of which is to save time, 
labor and facilities normally required for unloading and 
loading the cargo at intermodal transfers. 

As stated in his patent application, it is in 
this framework that Katz made the instant invention and 
its purpose was to increase the efficiency and versatility 
of “containerization" (JA 28-30, 57). 

The invention comprises a pair of van size cargo 


containers and a means separably and rigidly coupling them 
| 


“25 


horizontally so that the bodies can be individually handled 
where required by the particular transport facilities 
available or, on the other hand, the coupled bodies can 
be supported, moved and lifted as a unitary structure. The 
bodies are closed units including side, end, top and bottom 
walls and are "frameless", a term well known in art from 
at least 1950 (JA 82), meaning a stressed skin construction 
whose side walls alone provide the longitudinal beam strength 
of the container, alone in the sense that no frame is in- 
cluded in the structure which supports or significantly 
contributes to the support of the load. 

The means which separably and rigidly couple the 
bodies together horizontally transmit tension, compression 
and shear forces in magnitudes sufficient to produce a 


unitary structure, i. e. it converts both bodies into a 


single or continuous beam, just as if the bodies were not 


coupled, so that as such, they can be lifted or supported 
without auxiliary devices contributing to the longitudinal 
beam strength of the connected containers (JA 93-116 and 
Pi’s Exh 10-C, JA 154). Because of the combination of 
these types of containers and of separable and rigid 
coupling means, substantial savings in time, labor and 
materials are effected, particularly with respect to the 


types of auxiliary devices required to handle the containers. 


mle 


The various ways of handling the containers laden| with cargo 
are illustrated in Figs. 2-8 of the drawings of the 


application (JA 37-39). 


< 


The claims in issue reflecting this development 


are 1, 2, 4 and 9 which cover the coupied cargo containers, 
and claims 5-8 which cover the system of handling freight 


(JA 40-43). For ready reference claims 1 and 5 are re- 


produced herein. 

1. A pair of van size cargo containers, 
each including side, end, top and bottom walls, 
the side walls alone providing tix. longitudinal 
beam strength of the container, aid means separ- 
ably and rigidly coupling said ccatainers to- 
gether horizontally, said means transmitting 
tension, compression and shear forces from con- 
tainer to container in magnitudes sufficient to 
produce a unitary structure, whereby said con- 
tainers as a unit are capable of being lifted 
or supported without auxiliary devices con- 
tributing to the strength of the connected 
containers. 


5. A system of handling freight com- 
prised of providing a pair of van size cargo 
containers, each including side, end, top and 
bottom walls, the side walls alone providing 
the longitudinal beam strength of the con- 
tainer, separably coupling the containers 
horizontally so that tension, compression and 
vertical shear forces are transmitted from con- 
tainer to container in magnitudes sufficient 
to produce a unitary structure, supporting the 
coupled containers without contributing to the 
strength thereof, and lifting the coupled 
containers adjacent their uncoupled ends. 


In the first Patent Office action the Examiner 


stated: "The negative limitation ‘frameless ... cargo 
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containers’, claim 1, line 1, has no effective force in the 


claim" and at the interview following the action he per- 


sisted in this view. Although applicant believed then and 
still believes this position to be erroneous, it amended 
the claims to exclude the word "frameless" and substituted 
its structural and functional equivalent "the side walls 
alone providing the longitudinal beam strength of the 
container" (JA 44, 45). Throughout the prosecution of the 
application the Patent Examiner understood that this 
amendment defined "frameless" in a positive sense. 

B. THE WITNESSES 

Both witnesses Hindin and Epstein are eminently 
qualified not only by professional education but also be- 
cause of their direct participation in the development of 
the containerized freight haulage system. Hindin with a 
Bachelor's and Master's Degree in mechanical engineering 
has been employed as such for 18 years, 13 of them up to 
the present with Strick Trailers, a division of appellant 
Fruehauf Corporation, where he rose in the ranks from 
project engineer to manufacturing supervisor and thence 
to his present position of executive vice president 
responsible for the direction of engineering and manu- 
facturing efforts (JA 51-53, 59). For the past 8 years 


he has been in charge of the patent activity as well. 
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Because of the many different patent searches at applica- 
tions which he has reviewed, Hindin's familiarity with 
patents is fairly extensive (JA 53-56). He also par- 
ticipated in the prosecution of the present patent ap- 
plication. brass 
Hindin is and has been directly involved person- 
ally and with plaintiff company in the development of con- 
tainerization (JA 64, 65). He is chairman of the Container 


Committee of The Truck-Trailer Manufacturer's Association 


| 
and serves on the American Standards Association Committee 


on Container Standards (JA 59). He is also coinventor with 
others of U. S. Patent No. 3,112,040, issued November 26, 
1963 (Pl's Exh 4), covering a system of handling freight by 
transfer of the trailer body from the highway wheels toa 
railroad flatcar (JA 68) and has been instrumental in intro- 
ducing containerized freight haulage to European countries 
(JA 73, 74), which activities are summarized in the mage- 
zine Traffic World of February 20, 1965 (P's Exh 6). 
Epstein has a Bachelor's Degree in engineering 
and has worked 14 years in the aircraft and truck trailer 
industries, the last 8 with Strick Trailers, division of 
plaintiff corporation (JA 142). He is responsible for 
the reliability of structural materials and +s 40 charge 
of the test laboratory (JA 143). He designed and carried 
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out the test of the claimed invention as shown in the photo- 
graphs (Pl's Exhs 10A-C, JA 143). He also studied the patent 
application, the references cited by the Patent Office, the 
Appeats Board decisions (JA 146). 
C. THE ENVIRONMENT IN WHICH THE INVENTION WAS MADE 
3 The patent application (JA 28-43) makes it clear 
that the invention was designed within the context or en- 


vironment of containerization, the primary object being to 


“provide cargo van containers which not only satisfy the 


requirements of land, water, air and rail transport, but 
which also effect substantial and important economies in 
the mechanical facilities and labor required to support, 
transport, and lift the containers". 

By definition (JA 31), a van size cargo con- 
tainer has an area greater than 64 square feet and a 
height of generally 8 feet. The standard 20' cargo con- 
tainer is designed to carry about 44,800 pounds (JA 58). 
Hence, the invention is concerned with mechanical 
facilities and labor required to support, transport and 
lift very heavy units. 

The present invention provides van size cargo 
containers which are frameless, and hence relatively light 
in weight, and which are coupled end to end by a means 


which makes a single beam unit out of the two containers. 
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Thus, it will require approximately the same labor and 
facilities to handle a pair of coupled containers as it 
will one. 

There has been a need for a number of years now 
to improve the versatility of containerized cargo handling 
as well as decrease the cost of labor and facilities of 
effecting intermodal transfer. One way would be to handle 
the cargo laden containers in pairs but until the advent of 
the presently claimed invention this cola not be accom- 
plished except by an increase rather thin a decrease in 
the cost and operation of facilities, since these facilities 
had to contribute to the beam strength of the connected con- 
tainers. These facilities were heavy, expensive, difficult 
to operate and inefficient. : 

For example, appellant's competitor, General 
American Transportation Corporation, places two containers 
on a chassis or auxiliary frame which a proximates the 
length of both containers (P1's Exhs 9A fand B). Such a 
chassis is not only very heavy and costly (JA 90-92) but 
when it becomes necessary to unload the tront container, 
the rear container mst first be removed and the arrange- 


ment of the containers reshuffled, a very difficult opera- 
tion (JA 96, 97). With the present invehtion, because of 


the frameless bodies and the couplers 2a convert them 
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to a single beam, no such chassis or auxiliary frame is re- 
quired and hence the bodies can be readily separated and 
unloaded or delivered to separate consignees in a matter 
of minutes (JA 96, 97, Pl's Exhs 12 and 13). 

Intermodal transfer to ships is another example. 
Since ships are frequently required to handle 20' and 40" 
containers, it would be economical to build ships with 40' 
cells in the ship's hold, like elevator shafts. The shipper 
could then load them with single 40' containers or coupled 
20° containers (JA 114). In the absence of the present 
invention if the containers were not frameless and removably 
coupled by a means which converts them to a unitary beam, 
then auxiliary devices would be required which would be 
costly, such as an extremely heavy spreader to support the 
vertical loads of the connected containers, rather than the 
extremely light spreaders required with the instant invention 
(JA 94, 95). And, if underframes were used with the con- 
tainers, the stacking of the coupled containers in the ship 
cells would be difficult (JA 115). 

And yet another problem is transfer of the con- 
tainers on railroad flatcars. Plaintiff company has played 
a major role in the development of a system known as 
Flexi-Van which is used by New York Central, Milwaukee, 


Missouri, Pacific and Sante Fe railroads and has been 
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Tension Force - one which acts axially along 


members tending to pull it apart (JA 86). 


Compression Force - the opposite of tension 
x , 


force (JA 86). 
Shear Force - one which acts to slide two por- 

tions of the member in relation to each othe} (JA 87). 
Longitudinal Beam Strength - ability of a struc- 

ture to support a vertical load. In a trailer, the vertical 


load is the cargo load on the floor and the beam runs longi- 


tudinally and is supported at its ends by the running gear 


and the tractor (JA 87). { 


Frameless Van Size Cargo Container - This is de- 
fined by the GEERCES Hindin as follows (JA =). 


A Well, in the vehicle rouge the | 

term "frameless" has a very specific medning. 

It refers to a vehicle in which the side 

panels are basically what is known as stress 

skin construction, where the beam strength 

of the trailer, its ability to support loads, 

is provided entirely by the side panel of the 

trailer and does not depend upon a frame or a 

pair of rails underneath the floor structure 

to support the load. Prior to approximately 

1950 or thereabouts, most trailers were built 

as so-called frame trailers with a pair of 

rails underneath them. Subsequent to about 

1952 almost all freight trailers, general 

freight trailers, are built as the so-called 

frameless trailers of stress skin construction. | 
Q Would a frameless trailer include | 

in its construction truss members which would 

contribute substantially to the longitudinal 

beam strength of the containers? 
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introduced in Europe (JA 65, 66 and Pl's Exh 5). Figs. 6 and 
7 of the patent application show the earlier Flexi-Van car 
receiving the claimed coupled containers (JA 38, 39, 70 and 
Pi's Exh 8, blue page entitled "Strick Division ... Ideas 


Become Accomplished Fact"). The most recent phase is de- 


scribed in U. S. Patent No. 3,112,040 (Pl's Exh 4). For side 


transfer to the railroad flatcar, a 20' container is a diffi- 
cult size to handle. The ability to couple two 20' con- 
tainers makes their loading onto this type of car a very 
efficient and simple operation (JA 69). The present inven- 
tion admirably satisfies the needs of this system. If the 
containers had to employ auxiliary means contributing to the 
beam strength of the connected containers, underframes or 
tension cables going from one body to another to act as a 
truss would be required rendering its application for trans- 
fer to a railroad flatcar costly and inefficient. 

| Thus, the present invention has filled important 
needs for intermodal transfer of connected containers from 
highway to railroads to ships. And because of this it has 
admittedly met with commercial success (JA 76, 80 and Pl's 
Exhs 3-6 and 8). 

, D, MEANING OF TERMS USED IN SPECIFICATION AND CLAIMS, 

| In the specification and claims the following terms 


are used which were defined by the witnesses as: 
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A No, they would not.” 


To illustrate the meaning ofithe term "frameless" 


further as applied to the vehicle art, the witness stated 


with reference to Pl's Exh 8 (JA 84, 853: 


A That is correct. le enclosed dry- 
freight van which is the forward of the two units 
is what we would refer to as a frémeless con- 
struction. The container which is connected to 
it, which is a tank type container, would have 
to be regarded as a frame type because the 
truss sides of those are the primary load 
carrying members of that unit. 


Q_ I£ you put a skin over that would 
you be converting that to a frameless, 
nevertheless? 


A No, indeed. The trusses vould 
still provide the load carrying. 


The Examiner insisted that the term "frameless" 
was a negative limitation in the claims. Applicant re- 
placed the term with "the side walls alone providing the 
longitudinal beam strength", which term was considered 
throughout the prosecution to be the structural and 
functional equivalent of "frameless" (JA 44). | 

E, CLAIM LIMITATIONS AND THEIR SIGNIFICANCE 

There are two basic features or limitations in 
the claims (JA 40-43), one characterizing the containers, 
the other the couplers. The container characterization is: 

ee. A pair of van size cargo Conta 
ers, each including side, end, top and bottom 


walls, the side walls alone providing the longi- 
tudinal beam strength of the containers. | 
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The other limitation as to the couplers is stated 
in the claims as follows: 


... means separably and rigidly 
coupling said containers together horizon- 
tally, said means transmitting tension, 
compression and shear forces from container 
to container in magnitudes sufficient to 
produce a unitary structure, whereby said 
containers as a unit are capable of being 
lifted or supported without auxiliary de- 
vices contributing to the strength of the 
connected containers. 


What this means in an engineering sense was clearly 


brought out in the testimony of both witnesses and is shown 


in the photos (Pi's Exhs 1QA-C, JA 154, and P1's Exh 11), 


viz (JA 101-104): 


Q tI call your attention to the next 
photograph, which is exhibit 10-A. Would you 
tell me what is happening there? 


A This was a test of the strength 
of the coupling. The two containers are 
coupled together. They are loaded. The 
gross load of the two containers was some- 
where in the order of about 112,000 pounds. 
They are supported at their extreme left- 
hand edge right adjacent to the crane there 
on the ground, and they are being lifted by 
the extreme right-hand upper corner by the 
spreader. ; 


Q Is that an equivalent of lifting 
them at their remote corners or not? 


A Yes, it is. 
Q We see similar diagonal shade 
lines in both containers which appear to go 


from the upper right-hand corner of the 
right container towards the center and from 
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the upper left-hand corner of the left-hand 
container towards the center. What are 
those lines? 


A They are the shear buckles which 
I described previously. | 


Q ‘And the diagonal ae of 
that, what does that show with respect to | 
the connected containers? 


A Well the significande of the 
direction of the stress buckles ir this 
photograph is that it is typical a beam 
which is being supported at its ermost | 
extremities and loaded in between these _ 
supports. The significance of the direc-_ 
tion on them shows that the two side panels 
together are acting as though they were one 
continuous beam. If instead of copplings at 
the center there that was really Ghe continu- 
ous structure the appearance of these lines 
would be just as they are here. 

Q Comparing it to the single unit 
on exhibit 10-B, are you now ‘saying that the 
coupled units are acting as a single beam in 
the same sense as the single =F 8? 


A Very definitely. 


Q As if the bodies weze not 
coupled; is that what you are saying? 


A Very definitely. 


* * * * * 

Q Mr. Hindin, I show you a textbook 
which is called "Theory of Elastic Stability” 
by Timoshenko. In fact, your name, E. Hindin, 
appears on it. Do you know this text? 


* * * * * 


A TI would say it is probably, or at 
least it was at that time, the best known text 
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in the field. It is a classic text. 


‘'Q I show you page 412 on which appears 
Fig. 222. Would you explain to me the relation- 
ship between what is shown in that figure and 
what is shown in the photograph of the coupled 
containers, 10-A? 


A The illustration Fig. 222 on page 

412 is an /illustration of the effects of a 
load on a what is known as a thin web plate 
girder. And the stress buckles in the thin 
web are of the same type and configurations 

as those show in exhibit 10-A; and their 
direction is also typical of the direction 
shown in that photograph. 


The combination of these two features yields two 


main advantages, one structural, i. e. saving of weight of 


the container, and the other operational, i. e. ability to 
transfer the containers intermodally and to break the load 
and handle the containers individually (JA 96, 97). Neither 
of these advantages could be secured if the containers were 
not frameless or of stressed-skin construction and if the 
containers were coupled so as to require auxiliary devices 
to support, transport, or lift the connected containers 
which would contribute to the load support or beam strength 
of the connected containers. 

For example, in the highway application, as shown 
in Fig. 5 of the patent application (JA 38 and P1's Exhs 3, 
5, 9A, 9B and 13), the combination of these two features 
eliminates the need for a heavy underframe which would 
constitute the primary load support element and which would 
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i 
run the full length of both containers (JA 90, 91). Moreover, 


in comparing the operation of such a construction with that 
of the instant invention, Hindin stated (JA 96): 


Let's say there are two containers 
unloaded from a ship that have to be delivered 
inland to a consignee or to two different con- 
signors. If you have two containers on one 
platform trailer or chassis such as we saw, 
it is obviously fairly easy to deliver the | 
load in the rear container, just drive to the 
consignee and open the rear door as though it 
were a conventional unit. But then if you have 
to unload the front container at that point you 
have a real problem because there is no means 
of getting access to that front container. ‘With 
our coupled system, if the two containers were 
delivered either to the same consignee or to two 
different consignees you can break them apart 
very quickly in a matter of minutes, unload them 
each as though they were individual trailers 
rather than have to shuffle the arrangement of 
them on board the platform trailer which becomes 
a very difficult operation. 


In the shipboard transfer Beas. seen in 
Fig. 4 of the patent application (JA 38 and Pi's Exhs 3, 5 
and 8), without the combination of frameless containers and 


couplers as claimed, there would also be structural and 


operational difficulties. These were inhicated by Hindin 


as follows (JA 94, 95): ; 


Q_ When the containers are connected 
together, as called for in the claifs here, 
that item which attaches to the connécted | 
containers is called what, a spreader? 


A That is called a spreader. 


Q You could then lift by the remote 
corners of the containers, the ones opposite 
the connection, is that correct? 


A Well, with coupled containers of 
the type that we are describing here; yes. The 
spreader is of relatively light construction 
and lifts the containers by their remote corners. 
The only requirement on the beams which form the 
spreader at that point are that they be able to 
take the compressive loads introduced by the 
angle of the lifting ropes handling them. If, 
however, the containers did not have sufficient 
beam strength in themselves when coupled, then 
the spreader would additionally have the re- 
quirement of being able to support the vertical 
loads of the containers and would assume a form 
Similar to beams of the chassis that we looked 
at before, become structural members. 


Q Heavy, would they be? 
A Extremely. 


* * * * * 


Q_ I£ you have the two containers 
now coupled not by the means as we have de- 
fined this but where you had to use an under- 
frame which contributed to the beam strength, 
could you carry out the operation that we 
just saw? 


A No, I think it is fairly obvious 
it makes the stacking proposition difficult. 


In the railroad transfer application as shown in 
Figs. 6 and 7 of the patent application, JA 38, 39 and 
Pl's Exhs 4, 5, 6, 8 and 12 (film), without the combina- 
tion of the frameless containers and couplers as claimed, 


the structural and operational difficulties were indicated 


by Hindin as follows (JA 110, 111): 
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This next sequence here was atime 
graphed in the High Bridge Railroad Yard of 
New York Central Railroad. It shows a pair 
of Strick-Tainers about to be loaded on a 
Flexi-Van Railroad Car. 


That shows the containers being 
backed onto the car stripping off the 
running gear as they proceed over the 
rail car. 


This,: incidentally, is being 
loaded on a car exactly similar to the one 
shown in the subject patent application, 
where the turntable supports the two con- 
tainers under their approximate center. 


Q That is Figure 6 of the patent 
application. 


A Yes. When the Containers are 
rotated into position the hydraulic turn- 
table is lowered so that the containers 
are supported on the car. 

Q Looking at this, Mr. Hindin, 
if the couplers were not adequate to support 
the two containers, what would happen to 
those two containers in the present position? 


A They would, in effect, ee 
in half 


Q_ And yet we accomplish this. with- 
out any frame that contributes to the longi- 
tudinal beam strength of the SEES 


A That is correct. 


He is now merely going through the 
reverse operation, transferring the containers 
from the railroad car onto their road wheels. 


Q Mr. Hindin, could this Operation 
as we just saw of mounting the two members on 
the turntable be accomplished without any under- 
frame that would contribute to the beam strength 
of the containers? 
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' A Well, it would certainly have to 
be much different than it was. 


In Fig. 8 of the patent application (JA 39) the 
claimed coupled containers are shown stacked by a means 
which does not contribute to the beam strength of the 
connected containers. If the containers were coupled not 
in accordance with the present invention, means would be 
required to support them in stacked condition using "a 
supporting shell structure such as we have in ships" 

(JA 94) which would certainly act to limit the usefulness 
of the operation. 

F. ‘THE REFERENCES AND THE REJECTION 

The coupled cargo containers and method or sys- 
tem of handling freight set forth in claims 1, 2 and 4-9 
were deemed “obvious to a person of ordinary skill in the 
art" having before him the Schumacher patent No. 2,841,094 
(JA 13) alone or together with the Hilpert patent 
No. 820,974 (JA 13) and the coupled cargo containers 
themselves as set forth in claim 1, 2, 4 and 9, were simi- 
larly held unpatentable over Hilpert or Schumacher (JA 13). 

HILPERT 

This patent (Def’s Exh 1A, JA 156) issued over 
50 years ago on May 22, 1906, and is directed to a 


sectional steel barge. The 


patent is extensive in that it contains 6 sheets of drawings 
and 8 pages of specification and claims. At P; 5 of the 


patent, Hilpert discloses the nature of his invention as 


\ 
such (JA 156): 
| 
.-. The essential facet of the 
invention is a barge construction composed 
of a plurality of sections preferably ar- 
ranged in groups, the individuals of which 
are of different sizes, so as to permit ie 
nesting of the same when emptied. ° , 


* * * * * 


--- As a consequence the several 
sections may be filled at the mines, thus 
doing away with the tipples, and being 
weighed there can be transported either by 
flat cars, telpherage, or other means to | 
the water and deposited therein. They will 
then be connected together and taken to the 
point of destination. Here they can be un- 
loaded by merely lifting and dumping the — 
same, or if the coal is to go inland the 
sections can be detached and transported © 
to the several destinations by rail. The | 
empty sections can be nested one within the 
other and returned when time is an essential 
by rail by merely loading on flat cars. 


What the Hilpert patent meang to the witnesses 
who are unusually skilled artisans app@ars in the record 


as follows (JA 119-124, 146, 147): 


Q You said that they were being 
lifted singly. I show you Fig. 4 #f the 
Hilpert patent. Do you see anyt in 
that figure or anywhere in the Hilpert 
patent any disclosure of coupling these 

two barge sections together and lifting 
them in the coupled condition? 


A None whatsoever. 
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THE COURT: Could they be lifted 
together? 


THE WITNESS: I would have to make 
an assumption, your Honor. My assumption, based 
on reading the patent itself, would be that they 
could not be. 


THE COURT: All right. 


Q Getting to the construction of the 
barge sections themselves, and keeping in mind 
the term "frameless" or its equivalent in the 
claims, the longitudinal beam strength as 
provided by the side walls alone, would you 
say looking at figures 5 and 6 whether the 
Hilpert patent shows barge sections which fall 
into that definition? 


A I would not be able to construe 
the construction shown by Hilpert as being a 
frameless type construction. His owm descrip- 
tion of it characterizes it as a truss con- 
struction, and he shows heavy truss members 
in the construction. 


_Q_ TI call your attention, Mr. Hindin, 
to the description of this section at the 
bottom of page 2 and which continues on to 
the left-hand colum of page 3. And I will 
read it to you and you tell me whether this 
is a frameless or a framed construction; 
and also please tell the Court which con- 
tributes primarily to the beam strength. 


It says: 


(Reading) "“Riveted to each of the 
side plates are a pair of diagonal members, 
preferably angles 14, which extend either 
from the lower corners thereof up to the 
middle, from the upper corners thereof down 
to the middle, depending upon whether the 
section is to be lifted at its middle as show, 
or at the corners, or other good and economical 
girder construction." 


Let's stop at that point first. 
By associating the diagonal members 14 where 
he wants to lift, then what does he tell you 
about those members? 


A Well, in effect, he tells us that 
the angle members 14 in Figure 5 are the load- 
carrying members because he specifically | 
directs them from the lifting point 20 down to 
the lower corners. 


I would also have <o af$sume that the 
angle members 17 shown on Figure¥6 are similarly 
used because of their placement. 


: Q . Now further on in the text, Mr. 
Hindin, Mr. Hilpert says that the diagonal 
braces. 14 -- the same ones we have been talking 
about -- on the side plates and the bottom 
connecting angle 11 and vertical Z-bar 15 form, 
in effect, a truss, and this is strengthened or 
stiffened by the side plates which are riveted 
thereto. So, too, the end plates 3, with their 
stiffening members 17, are, in effect, plate- 
girders. As a consequence the load on the 
bottom is transferred, by means of the floor- 
supports 18, out to the plate-gi¥der ends, and 
as the latter at the corners are ‘connected to 
the trussed sides all stresses are well taken 
care of... Do-you see the term "truss" and 
"trussed sides"? Is that a frameless or 
framed construction? 


A I would have to characterize this 
as a framed construction. 

Q Would you say then that Hilpert 
does or does not disclose the containers as 
such, before we go into the coupling means 
now, as claimed in this invention, or as in 
this application? 


A I do not think that the Hilpert 
patent shows a frameless van body. ! 


Q Now you mentioned before that 
Hilpert effects the coupling of these barge 
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sections in the water. What does that do in 
connection with the design of the strength of 
the couplers for the barge sections? How does 
that affect it? 


A Well, it certainly minimizes the 
loads which have to be transmitted through the 
couplers, If the bodies are being supported 
by the buoyancy effect of the water, then the 
loads which mst be transmitted by the couplers 
are minimized considerably. 


* * * * * 


Q Looking at those coupling members 
-- and now let me read to you from the claims 
-- would’ you tell the Court, please, whether 
that means disclosed within the context and 
framework of Hilpert, and making no guesses 
as to what Hilpert says or doesn't say -- 
exactly what he says -- do those means transmit 
tension, compression and shear forces from one 
barge section to the other in magnitude 
sufficient to produce a unitary structure so that 
the containers as a unit are capable of being 
lifted or supported, the barges are capable of 
being lifted or supported, without any auxiliary 
devices which would contribute to the strength 
of those connected barge sections? 


| A TI find absolutely nothing in this 
patent which could lead me to that conclusion. 


Q  I£ the patent is silent as to the 
desirability, concept or need for coupling two 
sections together and raising them together 
when laden, could you, as a man skilled in the 
art, possibly so conclude that this is the type 
of coupling means we mean as defined in the 
claims? 


A It would have to be a pretty wild 
assumption. 


Q Mr. Epstein, I show you the Btlpert 
patent. Did you study this patent? 


A Yes, I did. 
| 

Q You studied the construction of the 
wall in particular, would you say? 

A .Yes, I did. : 

Q Figures 5 and 6 show the construction 
in Hilpert. What would you tell me about that? 
Does that show a framed or a frameless construction? 


A .I would cail that a framed nee cetons 
Q And why would you so call it that? 


A Well, it looks likeja truss and in 
the body of the patent it is called a truss. I 
cannot argue with the inventor if he calls ita 
truss. : 


* * * * ¥ 


Q Would you say that these coupling 
means transmit tension, compression and shear 
forces from one barge section to the other in 
magnitude sufficient to produce a unitary 
structure whereby these containers can be 
lifted, transported or supported without any 
means which would contribute to their pecs 
strength? 


A I cannot say because [I do not 
know the actual dimensions of the system, and 
in no place is it mentioned anything about 
loading with load capacity. 

| 
In the absence of the concept of 
the lifting of the two containers coupled to- 
gether, as a man skilled in the art, could you 
deduce that from the Hilpert patent? 


A No, I could not deduce that. 


The non-analogy between the Hilpert barge 
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sections and the present frameless containers can be more 


clearly understood with reference to Pl's Exh 8, the bottom 


left-hand photo on the page entitled "Strick Division ... 
Leaders in Containerization" which shows an enclosed 
frameless van coupled to an open frame-type van made of 
trussed sides. Putting a skin on the frame-type container 
does not convert it to a frameless container because the 
trusses would still carry the load (JA 84, 85). Looking 
at it another way, if a solid monolithic load were placed 
on the floor of a framed container, such as a Hilpert 
barge section, and the side sheets were removed, the 
container could be lifted with the load. On the other 
hand, if this were done with the frameless container 
employed in the instant invention, the frameless con- 
tainer could not successfully carry the load. 

SCHUMACHER 

This patent (Def's Exh 1B, JA 157) is directed 
to a system coupling trailer bodies back to back using 
very heavy trusses so that they can run on railroad 
tracks or over the highway. The nub of Schumacher's 
system appears in col. 1, lines 52-58 of the patent as 
follows: 


I accomplish these and other objects 
by providing a highway semi-trailer of generally 


conventional construction with reinforced side 
framing and means for locking the rear ends of 
each side frame together to form a continuous 
truss capable of supporting the combined weight 
of the two connected trailers and of with- 
standing the buff and draft forces of trata 
operation. 


As skilled engineers and experts in acene of 
intermodal freight hauling, the witnesses’ cater paca lon 
of this patent is important. Hindin's testimony appears 


primarily at JA 124, 125, and is as follows: ; 
Q Now Schumacher is dealing with 
what type of structure, would you say? 


A Well, he is dealing with a pair of con- 
tainers which he is going to convert into’ something 
which he is going to run over the road. He doesn't 
specify much about the construction of the container 
itself except that he provides these large frame 
trusses for doing the coupling and for eee 
them when coupled together. 


Q You said the frame trusses. Where are 
the frame trusses shown? 


A Weil, they are shown in detail in 
Figure 4. The means of coupling them are shown 
in Figures 5, 6, 7, 8, 9 and 10. °Figure 1 shows 
the combination of the truss members and the 
containers. 


What is the load lee 
in each one of the containers of Schumacher? 


A Well, it is the truss frames shown 
in Figure 4. 
Q_ And how is the connection between 
these containers effected, somewhere ceo, or 
through these truss members? 


A Directly through the truss frame. 
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'Q Are the containers in Schumacher 
frameless or one in which the side walls alone 
can provide the longitudinal beam strength? 


| A Well, certainly after the addition 
of the truss members they are frame structures. 
It was not quite clear to me in the patent 
whether the trusses were part of the container 
or whether they were added to the container at 
some later time. But at the time that they are 
acting together, certainly the frames or trusses 
provide the beam strength of the coupled pair 
of containers. 


The cross-examination of Hindin by the patent 
solicitor reinforces his direct testimony (JA 139, 140) 
and is corroborated by Epstein (JA 147). 


STATUTES INVOLVED 


35 _USC_103 


Conditions for patentability; non-obvious 
subject matter 

A patent may not be obtained though 
the invention is not identically disclosed 
or described as set forth in Section 102 
of this title, if the differences between 
the subject matter sought to be patented 
and the prior art are such that the subject 
matter as a whole would have been obvious 
at the time the invention was made to a 
person having ordinary skill in the art to 
which said subject matter pertains. 
Patentability shall not be negatived by 
the manner in which the invention was made. 
Patent Act of July 19, 1952, c. 950, 66 Stat. 
792, U. S.C. A. Title 35, §103. 


35 USC _145 


Civil action to obtain patent 

An applicant dissatisfied with the de- 
cision of the Board of Appeals may unless 
appeal has been taken to the United States 
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Court of Customs and Patent Appeals, have 
remedy by civil action against the Commissioner 
in the United States District Court for the 
District of Columbia if commenced within such 
time after such decision, not less than sixty 
days, as the Commissioner appoints. The | 
court may adjudge that such applicant is en- 
titled to receive a patent for his invention, 
as specified in any of his claims involved in 
the decision of the Board of Appeals, as the 
facts in the case may appear and such adjudica- 
tion shall authorize the Commissioner to issue 
such patent on compliance with the requirements 
- of law. All the expense of the proceedings 
shall be paid-by the applicant. Patent Act of 
July 19, 1952, c. 950, 66 Stat. 792, U. S. a A.,; 
Title 35, Section 145. 


STATEMENT OF POINTS 

The Trial Judge erred in finding (a) that the ar- 
ticle claims 1, 2, 4 and 9 of appellant's invention covering 
coupled cargo van size containers would bave been obvious 
to a person of ordinary skill in the art having before him 
the Hilpert patent; and (b) that the aforesaid article 
claims together with claims 5 through 8 covering a method 
or system of handling freight employing the coupled cargo 
van size containers of the article claims, would have been 
obvious to a person of ordinary s:ill in ‘the ~~ having 
before him the Schumacher patent elone or both the 
Schumacher and Hilpert patents because the trial Court: 

1. Misconstrued the structure and 


function of the Hilpert and Schumacher patents 


in a manner contrary to the evidence before it. 
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2. Failed to appreciate the application 
of appellant's invention to the modern method of 
freight haulage known as “containerization" 
wherein it had met with admitted commercial 
success, and therefore failed to appreciate the 
non-analogy of the Hilpert and Schumacher 
patents to appellant's invention. 


3. Disregarded the evidence that the 


term "the side walls alone providing the longi- 


tudinal beam strength of the container" appearing 
in the claims means a "frameless van size cargo 
container" whose specific meaning in the vehicle 
art goes back to at least 1950, and refers to a 
vehicle in which the side panels are of stressed 
skin construction wherein the beam strength or 
ability to support loads is provided substan- 
tially entirely by the side panels and does not 
depend upon any frame or rail to support the load. 
4. Disregarded the evidence that the 
containers shown and described in the Hilpert 
and Schumacher patents do contain frames or 
trusses that significantly contribute to support 


the load, and therefore the beam strength. 


5. Misapplied the Hilpert and 


Schumacher patents to appellant's claims by 


virtue of the disregard of the evidence as 
set forth in paragraphs 3 and 4. | 

6. Held that the "whereby said | 
containers" expression in claims 1, 2, 4 and 
9, is a statement of intended use rather 
than a further characterization of the 
structure and function of the coupling means 
as set forth in the claims. 

7. Refused to hold that appellant's 
claims are in fact limited to frameless van 
size cargo containers as set forth in pace 
graph 3, or in the alternative to authorize 
the Commissioner of Patents to issue the | 
patent with appellant's claims with the an 
"frameless" inserted before "van size cargo 
containers" in line 1 of the article claims 1, 
2, 4 and 9, and line 2 of the system or _ 
method claims 5-8 inclusive. 

SUMMARY _OF THE ARGUMENT 
The invention was made in the context of the 


modern trend in freight hauling known as containeriza- 


tion, "a part of the revolution in the technology of 
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distribution" (Pl's Exh 3, JA 155). Because of the savings 


in time, labor, materials and facilities for handling ef- 
fected by the invention, it has met with commercial 
success which is admitted by the trial court but then 
totally ignored (JA 76, 80). 

It is ignored because the trial court's view of 
the references is precisely that of the patent office and 
goes contra to the uncontradicted evidence in the case 
which was presented by expert engineers who are not only 
active participants but virtually pioneers in this field 
of containerization. 

Several times the witnesses pointed out that 
Hilpert"s old barge structure is neither structurally 
nor functionally analogous to the claimed invention be- 
cause it does not disclose the concept of coupling 
frameless or stressed skin containers by means which 
would convert them to a single beam so that the support- 
ing, lifting or transporting of the coupled containers 
could be effected without auxiliary means that would con- 
tribute to the beam strength of the connected containers. 
Aside from the overall concept, the fact is that 
Hilpert's barge sections are neither frameless nor do 


the couplers as disclosed in Hilpert act to transmit 


tension, compression and shear forces from barge section 
to barge section in magnitudes sufficient to produce a 


single or unitary continuous beam. 

The witnesses also pointed out that Schumacher is 
neither structurally nor functionally analogous to the 
claimed invention because of its failure to disclose the 
aforesaid overall concept and that Schunacher''s containers 
are certainly not frameless. In fact, they are just the 
type of structure which applicant Katz, rejected. 

The evidence also indicates that any attempt to 
employ Hilpert and Schumacher, singly or combined, in con- 
tainerization would be most inefficient because of the 
time, labor and facilities which would be required to 
support, lift and transport the coupled containers shown 


and described in these references. 


This evidence is uncontradicted in the record 


yet the trial court held to the contrary. It is respect- 
fully submitted, as will appear more fully hereinafter, 
that this arises out of a mi sconstruction of the refer- 
ences and a failure to appreciate the claim limitations 
and as a result, a misapplication of the references to 
the invention. 

This poses the question as to how far a trial 
court may go in actions under 35 USC 145 in ignoring a 
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preponderance of evidence which contradicts the patent 
office position. 

The evidence presented also shows that the term 
"Erameless" as employed in the specification and original 
claims to characterize the containers has specific meaning 
in the vehicle art which goes back to at least 1950. The 


patent examiner understood the term but simply objected 


to it as a "negative limitation" in the claims. To avoid 
this "technical objection" the term "frameless" was re- 
placed with "the side walls alone providing the longi- 
tudinal beam strength of the container” and the patent 
examiner throughout the prosecution of the application 
understood this latter term to be the structural 
equivalent of "frameless". 

Yet the patent solicitor appeared to take a 
view before the trial court contrary to that of the 
patent examiner and the Board. The appellant there- 
fore requested the trial court either to hold that the 
claims in issue are necessarily limited to "frameless" 
van size cargo containers as intended or, in lieu 
thereof, to authorize the Commissioner of Patents to 
permit appellant to positively include (i. e. restore) 
the term "frameless" and then issue the patent. The 


trial court did not act on either alternative and 
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appellant deems this refusal to be in error. 


ARGUMENT 


In the light of the facts asj they appear in the 
record and as stated hereinbefore, it is manifeee that 
the decision of the trial court is based on attributing 
structure and function to the references which they do not 
disclose. This misconstruction is based on the patent 
office's failure to appreciate the context of containeriza- 
tion in which the invention was made and the significance 
of the claim limitations in this context. And the trial 
court adopted this misconstruction notwithstanding the 


evidence to the contrary. 


MISCONSTRUCTION OF THE CLAIM LIMITATIONS 


The trial court's opinion constitutes the find- 
ings of fact and conclusions of law proposed by the patent 
solicitor with minor modification. While the opinion does 
not discuss the term "frameless", it is written in the 
context of the misunderstanding of the term by the Board 
of Appeals. The Board quoted from the patent application 
as follows (JA 17): 

The walls may be made of sheet metal and of 
any suitable construction except that the 
container does not include any frame con-' 


tributing to the strength or weight of 
the container. 


Then the Board commented as follows (JA 18, 23): 


We find this statement to be baffling, as 
are the ‘remainder of the statements relative 
to container wall structure. Apparently, 
appellant wants an adequately strong wall of 
minimum weight. Yet, he appears to exclude 
the use of any frame contributing to its 
strength. Yet, frames are used for the pur- 
pose of yielding maximum strength for 
minimum weight. 


* * * * * 


Appellant says that his side wall structure 
(which he does not disclose in this applica- 
tion) is frameless and also contributes the 
necessary strength. His objection is to 
have as light a wall as possible, so long as 
it has the necessary strength. What that 
structure may be we have no way of knowing. 
Since a'wall of maximum strength and minimum 
weight can be made only by means of some form 
of frame associated with the sheet metal en- 
closure, we have no way of judging what it 
may be that appellant has done different 
from Schumacher or from Hilpert relative 

to the argued frameless features. 


There is nothing baffling about a container whose 
walls are made of sheet metal of any suitable construction 
and does not contain a frame which contributes to the beam 
strength thereof. This is a frameless container as known 
in the art at least as of 1950. It means a container whose 
side walls are of stressed skin construction which is the 
essential element of the load carrying system and which 
has no trussed frame members which contribute significantly 


to or themselves carry the load. 


The witness Epstein, a stress analysis engineer, 
| 
commented on the Board's view as follows (JA 145): 


Q_ The Patent Office Board of ‘Appeals 
seems to have been upset over the expression, 
"The walls may be made of sheet metal and of 
any suitable construction.” Do you understand 
what that means particularly? st: 


A Well, sheet metal of any suitable 
construction would means to me either a flat 
sheet or corrugated sheet horizontally or 
corrugated sheet vertically with the necessary 
stiffeners which we call posts in the industry 
to prevent buckling. 

Q Would such a construction be con- 
sidered frameless or not frameless? 


A I would consider it frameless. 


Q_ In connection with that, would 
such a construction which you now call frameless 
include or exclude members which would be) 
called in the art truss members? - 


A That would exclude truss menbers. 


* * * * * 
With reference to the second quoted portion of the 
t 
Board's decision, the witness had this to say (JA 149, 150): 


A tI don't think that statement is 
accurate. 


Q What is inaccurate about it, Mr. 
Epstein? x! 


A Specifically the words "a wall of 
maximum strength and minimum weight can be made 
only by means of some form of frame associated 
with the sheet metal enclosure". 


Q Are you saying that you can make 
a wall of maximum strength and minimum weight 
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which does not combine a frame associated with 
the sheet metal enclosure? 


A Absolutely. 


Q_ Can you give me an example of 
such a wall construction? 


| A Strick Division of Fruehauf Trailers 
makes trailers every day in the week. To be 
specific, eight-thousand last year, and there 
are no frame trailers that can be made as 
light as those trailers. ... 

This failure to understand the significance of a 
“frameless™ cargo container was passed on to the trail court 
and became the background of the trial court's Opinion. 

Similarly, the Board failed to appreciate the 


practical significance of the coupling means as defined in 


the claims and therefore misconstrued its meaning. Thus, 


the Board states with reference to Hilpert (JA 20, 23, 24): 
These separable coupling means transmit all 
forces of tension, compression and vertical 
shear that are transmitted from container 
to container. 


* * * * * 


Hilpert does have a structure having adequate 
strength when two or more are coupled to- 
gether to counteract all encountered forces. 
Hilpert does disclose joints of adequate 
strength for holding the sections together. 
These expressions are broad and vague as is the 
sentence in par. 8 of the trial court's Opinion based thereon 


that the separable coupling means of Hilpert "obviously are 
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capable of producing a unitary structure" (ga'14). They 
totally ignore the expression in the claims "whereby said 
containers as a unit are capable of being lifted or support- 
ed without auxiliary devices contributing to the strength of 
the connected containers". Merely providing couplers which 
transmit forces from container to container of "adequate 
strength for holding the sections together" ee "of pro- 
ducing a unitary structure” is not enough. The tension, 
compression and shear forces must be transmitted from 
container to container in magnitudes sufficient to produce 

a unitary structure whereby said containers a a unit are 
capable of being lifted or supported without auxiliary 
devices contributing to the strength of the connected 
containers. This makes one continuous beam of the 


containers. 


Without such coupling means to produce a single 


continuous beam, it is clear from the record that auxiliary 
devices would be required to help carry the load of the 
connected containers which would result in serious struc- 
tural and operational difficulties of transferring the 


connected containers intermodally from highway to rail 


to ship. 
In the trial court's Opinion, par. 9 states that 


the expression in the claims beginning "whereby said 
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containers" is a statement of intended use (JA 12). No 


further comment appears in the Opinion. Appellant presumes 


that the trial court thus chose to ignore this expression 
as 2 limitation. If so, this is in error because this 
clause or expression is not a statement of intended use 
but a characterization of the unitary structure (i.e. 
acting as a continuous single beam) resulting from the 
coupling of the containers by the recited coupling means. 
In Re Watanabe, 315 F (2d) 924, 137 USPQ 350 (CCPA 1963); 
Ex parte Pilkington, 137 USPQ 229 (PO Bd. of App, 1962); 
Ex parte Machler and Fastie, 123 USPQ 407 (PO Bd. of App, 
1959); and In Re Chandler, 254 F (2d) 396, 117 USPQ 361 
(CCPA 1958). 
In the Watanabe case, at p. 353, the Court stated: 

It is the position of the solicitor, as in- 

dicated by the above statement, that the 

clause “which will produce an electromotive 

force when inserted into a solution of a 

sait" contained in claim 9 is merely a 

statement of intended use which cannot impart 

patentability to the electrode defined in the 

Claim. We cannot agree. We think that this 

limitation was intended and should be inter- 

preted as modifying the word "electrode". 

In'the Pilkington case, the Board of Appeals 

p. 230 stated: 

We likewise do not believe that the expressions 

"without hindrance from said walls" and "to 


permit said layer of molten glass to flow 
laterally unhindreed to the limit of its free 
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flow under the influence of gravity and surface 
tension" appearing in the claims ¢onstitute 
process limitations or statements of how the 
apparatus works and are without structural 
significance. They function as limitations 
upon the chamber wall spacing and the tempera- 
ture regulators to which they refer, and in 
our opinion constitute with the latter a proper 
structural definition of the apparatus. 
MISCONSTRUCTION OF THE REFERENCES 
The trial court's view of the references is set 
forth in pars. 5, 6, 8 and 10 (JA 11, 12). It is erroneous. 
It is not true as stated in par. 5 of the Opinion 
that the side walls alone of Schumache¢'s trailer bodies 
| 
provide the longitudinal beam strengthi Rather, it is the 
heavy trusses shown in Fig. 4 of the patent and described 
in detail in col. 2, lines 44-56 of the patent (JA 157). 


There is no other concept in Schumacher's patent specifica- 


| 
tion, drawings and claims. The witnesses so testified and 


the testimony was nowhere contradicted. 

It is not true as stated in par. 5 of the 
Opinion that the Schumacher patent shows it to be old to 
connect "two such containers", by a means capable of 
forming one continuous beam. The reference to "such" 
containers is meant to be to containe j, as called for in 
the claims, which are frameless so that the side walls 
alone provide the longitudinal beam strengt’. There are 


no such containers shown or described in Scirumacher . The 
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witnesses so testified and the testimony was nowhere 
contradicted. 

The’ statement in par. 5 of the Opinion "which can 
be lifted, supported and moved as a unit without auxiliary 
devices contributing strength to the units" as character- 
izing the Schumacher disclosure is inaccurate and mis- 
leading. The Schumacher containers are not frameless. 
Rather, they use very heavy trusses through which the 
containers are coupled. What this has to do with the con- 


cept of connecting light-weight frameless containers 


having no trusses whatever by a coupling means which 


converts them to a single beam is not understood. Any 
attempt to transfer Schumacher's connected trussed con- 
tainers intermodally in containerization from road to 
rail to ship would require very expensive facilities 
because of the heavy trusses, would present serious 
operational difficulties and would be most expensive for 
the carrier since he would be paying to haul heavy trusses 
in addition to cargo. 

In \view of the foregoing, it will be seen that 
the trial court's holding in par. 10 that Schumacher dis- 
closes the concept of handling the claimed coupled con- 


tainers is unwarranted from the evidence. 


As for Hilpert, it is not true as stated in par. 8 
of the Opinion, that the barge sections of Bilpert “have side 
walls which alone provide the longitudinal bean strength of 
the container". There is no question but that Hilpert's 
barge sections are constructed with trusses or frames de- 
signed to take the load. This appears in the patent and in 


the uncontradicted testimony in this case. 


It is further not true that Hilpert's coupling 


means "obviously are capable of producing a unitary 
structure” as stated in par. 8 of the trial court's 
Opinion. The testimony is entirely to the contrary. 

As stated clearly at p. 5 in Hilpert the barge 
sections are filled at the mines, transported to the water, 
connected together in the water and taken to a point of 
destination where the loaded sections axe individually 
lifted. Thus, the buoyancy of the water supports the 
loads when the barge sections are coupled. There is no 
intention on Hilpert's part to provide separable couplers 
which would act to transmit tension, compression and shear 
forces in magnitudes sufficient to convert the connected 
sections into a single beam; else he would either so state 
or indicate in some manner. 

The fact is that Hilpert's patent is extensive 
and was so characterized by Hindin. It is improper to read 
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into such a patent what is not clearly and explicitly dis- 
closed therein. This is not a question of inherency. It 
is simply a question of total lack of concept, intention 
and disclosure which is clearly brought out by the response 
of the witness Hindin to a question by the trial court. 

The trial court asked him whether the laden barge sections 
of Hilpert could be lifted together and Hindin said that 


they could not be based on reading the patent itself 


(JA 119). And the patent solicitor presented no evidence 


to contradict this either by rebuttal or cross-examination. 

It must also be remembered that there is a total 
absence in the references of the basic concept behind the 
claimed invention. Thus, the witnesses testified as 
follows (JA 140, 141 and 152): 


Q Mr. Hindin, do you see anywhere 
in this record any reference which shows the 
concept of coupling frameless containers by 
couplers which will produce out of the two 
frameless containers a single beam? 


A tI do not. 


* * * * * 


Q Did you see any references in 
this case, Mr. Epstein, which showed the con- 
cept of coupling two frameless van sized 
cargo containers by means transmitting forces 
of sufficient magnitude to convert the two 
frameless containers to one of a single beam? 


A Yes. 


Where did you see that? 
In our patent. 


In the patent application, do 
you mean? 


A In our patent application; yes. 


Q. Did you see it in any of the 
references cited like Hilpert and Schumacher? 


A I did not. 7 

The answer of the witness Epstein is interesting 
because it reveals, unwittingly, what must have transpired 
in the minds of the Board, the patent solicitor and the 
trial court. They did not see this concept except in 
applicant's own disclosure and transposed it to the 
Hilpert and Schumacher references, thus misconstruing 
the references. ‘ : 

The courts have consistently held that one 
cannot modify references in the light of applicant's own 
disclosure and base a rejection on such modification. 
Zonolite Company v. United States, 149 F Supe 953, 

113 USPQ 223 (1957); Regent Jack Mfg. Co. v. United States, 
292 F (2d) 868, 130 USPQ 235 (1961); In Re Humer, 241 F 
(2d) 742, 113 USPQ 66 (CCPA 1957); In Re O'Keefe, 202 F 
(2d) 767, 97 USPQ 157, 161 (1953). In the latter case, 


| 
the Court stated: 


The Board of Appeals in ascribing to the mani- 
fold or casing of Maul a function which it did 
not possess, but which is possessed by appellant's 
construction, departed from precedents which have 
controlled the decisions of the Patent Office in 
the past. Ex parte Beggs, 69 USPQ 208. The case 
of Ex parte Wirth, 59 USPQ 72, discloses a rule 
of patent law enunciated by the Board of Appeals 
to the effect that a general resemblance to an 
element in the prior art does not necessarily 
cause the rejection of claims which recite an 
organization of elements not found or suggested 
in the prior art. 


Moreover, the courts have time and again indicated that an in- 
ventor is entitled to a patent where the Patent Office, as 
here, has given a strained and unwarranted interpretation to 
the references. U. S. Borax & Chemical Corp. v. Ladd, Com'r. 
Pats., 231 F Supp. 957, 142 USPQ 307 (DC Dist. Col. 1964); 
Henderson v. Ladd, Com'r. Pats., 231 F Supp. 955, 142 USPQ 
310 (DC Dist. Col. 1965); Steig v. Com'r. Pats., 144 USPQ 377 
(DC Dist. Col. 1965); and National Distillers & Chemical Corp. 
v. Ladd, Com’r. Pats., 238 F Supp. 225, 144 USPQ 457 (DC Dist. 
Col. 1965). 

It is further well established that references may 
not be combined where there is no suggestion in either refer- 


ence that they can be combined to produce applicant's result. 


Thus, in Multifastener Corp. v. Ladd, Com'r. Pats., 229 F Supp. 


46, 141 USPQ 427, 429 (DC Dist. Col. 1964), the court stated: 
Returning to the question of obviousness, the 


Court initially observes that the Patent 
Office rests its rejection on a combination of 
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references, all of which were known in the 
prior art. It is settled law that references 
may be combined to anticipate an applicant's 
claims, but not in the event "there is no 
suggestion in ... the references that they 
be combined to produce applicant's results". 

In re Shaffer, 229 F. 2d 476, 108 USPQ 326 
(1956), and In re Hortman, 264 F. 2d 911, 
121 USPQ 218 (1959). 


And it is precisely because neither ‘Hilpert nor 
Schumacher disclose the basic concept of the claimed inven- 
tion that they cannot be combined. 

Their combination is also contra-indicated by the 
age of the Hilpert patent. It issued in 1906 en a non- 
analogous sectional barge, some 52 years before the 
Schumacher patent issued. The age of a reference isa 
factor in determining whether it was obvious to combine it 
with a reference of a much later date. TMetig v. Ladd, 
Com'r, Pats., 228 F Supp. 637, 141 USPQ 372 (DC Dist. Col.1964). 

Moreover, if as the record shows, the invention 
claimed was not obvious to the two witnesses Hindin and 
Epstein, who are exceptionally skilled in the A having 
before them Hilpert and Schumacher, what is the basis for 
holding that it would be obvious to a person having ordinary 


| 
skill in art, as required by 35 USC 103. Wilkinson v. Ladd, 


Com'r, Pats., 234 F Supp. 273, 143 USPQ 132 (DC Dist. Col. 


1964). | 
$ 


REFUSAL OF TRIAL COURT TO RULE ON SCOPE OF 
CLAIMS RELATIVE TO TERM “FRAMELESS 


As appears hereinbefore, the term "frameless" as 
applied to van size cargo bodies appeared in the original 
claims. It is a term having specific meaning in the vehicle 
art at least as of 1950. It also appears in patent 
No. 3,004,772 (P1's Exh 13) which was copending with the 
present application. At the interview following the first 
patent office action, applicant (appellant) argued to keep 


the term in the claims despite the examiner's statement 


that it constituted a "negative limitation". The term 


which was substituted for it and which the examiner also 
considered its structural or mechanical equivalent is "the 
side walls alone providing the longitudinal beam strength 
of the container". The Board of Appeals in its first or 
main decision! (JA 15-25) construed the claims to be 
limited to "frameless". In its second decision on recon- 
sideration (JA 27), it stated that it construed the claims 
both ways as including and as excluding the term "frameless". 
The patent solicitor, at the trial and in his 
brief, refused to construe the claims as including 
"frameless", contrary to the position of the Board and 
the examiner. 


The trial court was asked by appellant to construe 


the claims as including "frameless" or to authorize the 
Commissioner to permit appellant to restore the term to 

the claims. The trial court refused to do so ane appellant 
deems this to be error. : 

35 USC 145 states that the court "may adjudge 
that such applicant is entitled to receive a patent for 
his invention, as specified in any of his claims involved 
in the decision of the Board of Appeals, ee Clearly, 
the claims involved in the decisions of the Board of 
Appeals were construed both to include as well as to 
exclude "frameless". Accordingly, the trial court may 
not ignore appellant's requested construction of the 
claims as this is an integral part of what the court was 


required to "adjudge" under 35 USC 145. 


Stated another way, the trial court held that 
| 


appellant was not entitled to the claims, In doing so, 

it adopted virtually in toto the proposed findings of fact 
and conclusions of law of the patent solicitor. These 
exclude any reference to "frameless van size cargo con- 
tainers". The result is that appellant does nor know 
whether the claims were construed both ways, as did the 
Board, or as excluding the term as is implicit in the 
position of the patent solicitor. Appellant is yentitled 


to a ruling on its request. 


CONCLUSIONS 
For the reasons above stated, appellant prays that 
the judgment below be reversed and that the trial court be 


directed to authorize the Commissioner of Patents to issue 


a patent on appellant's claims 1, 2, 4 and 5-9, or in the 


alternative on these claims as amended to include "frameless" 
before "van size cargo containers". 
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APPEAL No. 19,740 
STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee, the questions pre- 
sented are: 
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SoLoMON Katz AND FRUEHAUF CORPORATION, 
APPELLANTS 


Vv. 
Davip L. Lapp, COMMISSIONER OF PATENTS, 


APPELLEE 


Appeal From the Judgment of the United <*ates District 
Court for the District of Columbia 


BRIEF FOR APPELLEE 


INTRODUCTION : 

Appellants appeal from a decision (J.A}6) of the 
United States District Court for the Distgict of Co- 
lumbia dismissing the complaint (J.A. 1) if an action | 
brought under Section 145 of Title 35, United States 
Code (Act of July 19, 1952, c. 950, 66 Stat. 808). 
In the action, the appellants Solomon Katz, as the 
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applicant, and Fruehauf Corporation, as the assignee, 
in the Katz application, Serial No. 807,383, sought to 
have the District Court authorize the issuance of a 
patent containing claims 1, 2 and 4 through 9 (J.A. 
40) of the application. The District Court and the 
Board of Appeals refused to allow the claims for the 
reason that they fail to define patentable invention 
over the prior art under 35 U.S.C. 103. 


COUNTERSTATEMENT OF THE CASE 


Since the “Statement of the Case” and “Statement 
of the Case-Facts” in the brief for appellants (pages 
1-28) omit essential facts material to the considera- 
tion of the questions presented, and include argu- 
mentative matter, a counterstatement of the material 
facts is deemed necessary. 


Appellants’ Application 


Appellants’ application (J.A. 28-39) relates to the 
hauling of freight and discloses a pair (2 or more, 
J.A. 36) of frameless van size cargo containers cou- 
pled together end-to-end (J.A. 37, Fig. 1) for handling 
as a unit in transportation by cargo plane, ship, rail- 
way flat car, and as a semi-trailer in highway transport 
(J.A. 37-89, Figs. 2-7). The containers have an 
area greater than 64 sq. ft., a height of generally 8 
ft., and side walls which alone provide the longi- 
tudinal beam strength of the container (J.A. 31-32). 
Separable couplers at the four corners of each end of 
the containers are designed to transmit tension, com- 
pression and shear forces from one container to the 
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other, and to produce a rigidly coupled unit which is — 
capable of being lifted by the four outer corners or | 
supported without auxiliary devices contributing to | 
the strength of the unit. The unit can be readily un- — 
coupled to separate the containers. 


The Prior Art 

The Hilpert patent, No. 820,874 (J.A. 156A-156N), 
relates to the transportation of cargo on land as well . 
as water, and discloses a barge formed from rec- 
tangular compartments or sections which are self-con- | 
tained as to flotation and stability and connected one | 
to another, end-to-end and side-to-side, and covered © 
over with a roof (J.A. 156A, Fig. 1 and J.A. 156F, | 
Figs. 26 and 27). The sections may be detached, — 
lifted out of the water, and carried by railway flat 
cars to an inland destination (J-A. 156K, lines 53- 
71). The sections are graduated in size for the stated © 
purpose (J.A. 156H, lines 3-7 and 73-80) of per- 
mitting the return of an empty barge as a single row 
of connected sections with the remaining sections | 
nested therein (J.A. 156B, Fig. 2) in a collapsed con- 
dition adapted for transportation by railway flat car 
(J.A. 156A, Fig. 8). The sections have side walls — 
(J.A. 156C, Fig. 5) described (J.A. 1561, lines 19- | 
80), as “in effect plate-girders” connected to load | 
transmitting end walls. Each end of the sections is — 
disclosed as having separable couplers in the form of © 
a bolt and nut 29, 30 (J.A. 156A, Fig. 10) near each | 
upper corner and a hook and ear 61, 60 (J.A. 156D, | 
Figs. 14, 15 and 16) near each bottom corner. 
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The Schumacher patent, No. 2,841,094 (J.A. 157A- 
157F), relates to generally conventional highway 
semi-trailers adapted to be transported by rail. Claim 
1 of the patent (J.A. 157E, column 4, lines 38-41) 
particularly points out the following invention: 


__ 1. A railway vehicle body consisting of two 
highway semi-trailer bodies each having girder- 
like sidewalls, and means on the rear end of each 
Sidewall for detachably securing said bodies to 
each other back-to-back, said securing means 
comprising a toothed vertical member rigidly 
secured to the rear end of each sidewall and 
extending substantially the full height of said 
sidewall and detachably engaged with a cooperat- 
ing similar member on the other said semi-trailer 
body (emphasis added). 


Schumacher states (J.A. 157D, column 1, lines 45- 


49) that the securing means is designed to connect 
the trailer bodies together “* * * to form a rigid 
structure capable of supporting its own weight and 
that of its lading * * *.” Fig. 2 (J.A. 157A) shows 
that, in railway operation, each pair of connected 
trailer bodies is supported at the ends by detachable 
railway trucks 56 which couple the rear end of one 
pair of connected trailer bodies to the front end of the 
next pair of connected trailer bodies. 


The Claims on Appeal 


Claims 1, 2, 4 and 9 (J.A. 40-43) define coupled 
cargo van containers. Claim 1 reads as follows: 


1. A pair of van size cargo containers, each in- 
cluding side, end, top and bottom walls, the side 
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walls alone providing the longitudinal eam 
strength of the container, and means separably 
and rigidly coupling said containers together 
horizontally, said means transmitting tension, 
compression and shear forces from container to 
container in magnitude sufficient to produce a 
unitary structure, whereby said containers as a 
unit are capable of being lifted or supported 
without auxiliary devices contributing to xB 
strength of the connected containers. 


Claim 2 calls for “substantially rectangular” cargo 
containers “in substantial longitudinal alignment”, 
with means coupling the containers together “adja- 
cent their near corners” and “means at the remote 
corners . . . adapted to be coupled to a lifting mechan- 
ism.” Claim 2 otherwise corresponds to claim 1. 
Claim 4 similarly calls for “substantially rectangu- 


lar” cargo containers “in substantial longitudinal 
alignment” but specifies “vertically spaced pairs of 
couplers . . . coupling said containers together horizon- 
tally adjacent their near corners,” each of the pairs 
of couplers being “capable of transmitting loads 
compatible with the forces produced by cargoes of 
varying densities . . . .” Claim 4 otherwise corres- 
ponds to claim 1. Claim 9 specifies means coupling 
the containers “end to end horizontally adjacent their 
confronting corners.” Claim 9 otherwise corresponds: 
to claim 2. 
Claims 5 to 8 (J.A. 41-43) are drawn to a method 
for handling freight. Claim 5 reads as follows: 
5. A system of handling freight comprised of 
providing a pair of van size cargo containers, 
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supporting 
_tributing to 
coupled containers adj 
Claim 6 omits the references to a specific location 
for lifting the coupled containers, and instead speci- 
fies lifting the containers “without contributing to 
the strength thereof.” Claim 7 calls for the step of 
moving coupled containers while supporting the con- 
tainers without contributing to the strength thereof. 
Claim 7 otherwise corresponds to claim 6. Claim 8 


omits the step of lifting the coupled containers and 
otherwise corresponds to claim 5. 


The Grounds for Refusal of the Claims 


The Board of Appeals found (1) that (J.A. 26) 
claims 1, 2 and 4 through 9 “* * * are so broad that 
they fail to distinguish in any patentable respect from 
the Schumacher disclosure [J-A. 157A-157F] con- 
sidered alone,” (2) that (J-A. 21-25) those claims 
do not define patentable invention over the Hilpert 
patent (J.-A. 156A-156N) in view of the Schumacher 
patent, and (3) that (J.A. 21) claims 1, 2, 4 and 9 
do not define patentable invention over the Hilpert 
patent. The District Court (J-A. 13) found (1) that 
claims 1, 2 and 4 through 9 set forth subject matter 
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which would have been obvious to a person of ordin- 
ary skill in the art in view of the Schumacher patent 
(Finding of Fact No. 12), (2) that the subject mat- 
ter of those claims would have been obvious in view 
of the Hilpert patent and the Schumacher patent 
(Finding of Fact No. 13), and (3) that the subject. 
matter of claims 1, 2, 4 and 9 would have been ob- 
vious in view of the Hilpert Patent (Finding of fact 
No. 14). 


THE STATUTE INVOLVED 


The section of the patent statute involved in this 
appeal is Section 103 of Title 35, United States Code. 
The text of Section 103 is set out in the brief for ap- 
pellants on page 28. 


SUMMARY OF ARGUMENT 


Appellants have the burden of showing {that the 
District Court was clearly wrong in finding that the 
claims do not define patentable invention. Appellants 
have failed to make such a showing. 

The application at bar describes a pair of van size 
cargo containers of frameless construction, coupled 
together for handling as a unit in various modes of 
transportation, and capable of being lifted as a unit | 
without auxiliary devices contributing to the strength 
of the unit. The claims are not limited to frameless 
containers but instead specify that the side walls of 
the containers alone provide the longitudinal beam 
strength of the container. 

The Schumacher patent discloses the same com- 
bination of van size cargo containers and coupling 
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means, and the same method of using the coupled 
containers, that are recited in the claims. To provide 
the remote corners of the coupled containers shown 
by Schumacher with means adapted to be coupled to 
a lifting mechanism would be obvious to an engineer 
of ordinary skill in the cargo container art. 

The Hilpert patent discloses the combination of van 
size cargo containers and coupling means in which the 
containers are intended to be lifted singly. The con- 
cept of rigidly coupling two containers together to 
make a unit capable of being lifted or supported with- 
out auxiliary strengthening devices is disclosed by 
Schumacher. The disclosure of this concept in the 
Schumacher patent would suggest designing the 
couplings of Hilpert with adequate strength to per- 
mit lifting or supporting a pair of coupled contain- 
ers as a unit without auxiliary strengthening devices. 

Except for the final “whereby” clause, the claims 
drawn to cargo containers read directly on Hilpert. 
The “whereby” clause is a statement of intended use 
and is patentably ineffective as the basis for the al- 
lowance of claims drawn to cargo containers. 

The advantages of appellants’ cargo containers 
over other cargo containers which can not be lifted or 
supported without a chassis or auxiliary frame are 
not advantages with respect to the Schumacher con- 
tainer. The claims are not restricted to a construction 
which results in a saving in weight of the container. 
There is nothing unobvious or unexpected in the ad- 
vantages in handling which appellants attribute to 
their construction. 
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The commercial success of appellants’ cargo con- 
tainers is not of significance here since there should 
be no doubt that the claims are unpatentable over 
the prior art. 

The testimony to the effect that a “frameless” van 
size cargo container is defined as one in which the 
side walls alone provide the longitudinal beam 
strength of the container is essentially irrelevant. 

Whatever right appellants may have to amend their 
claims, that right is not one which the District Court 
was compelled to pass upon in a proceeding under 35: 
U.S.C. 145. 

ARGUMENT 


Appellants’ Burden of Proof 
In Johns-Manville Corp. v. Ladd, 117 U.S. App. 


D.C. 262, 328 F.2d 563, this Court said: 


* * * *as we have frequently stated, the findings 
of the Patent Office, an expert administrative 
body, especially when confirmed by the District: 
Court, will not be overturned here unless clearly 
infected with error. Zenith Radio Corporation v. 
Ladd, 114 U.S. App. D.C. 54, 57, 310 F.2d 859,' 

862 (1962). 
In the same Johns-Manville decision, this Court also: 
stated: | 
In assaying the action of the district judge, 
we note also that his findings “shall not be set 
aside unless clearly erroneous,” particularly 
where those findings, as here, to some extent at’ 
least, are predicated on the trial court’s judg-. 
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ment of the credibility of the witness appearing 

before it. Rule 52(a), F.R. Civ. P. 
See also Esso Standard Oil Co. v. Sun Ow Co., et al., 
97 U.S. App. D.C. 154, 229 F.2d 37, and Abbott et al. 
v. Coe, 71 App. D.C. 195, 109 F.2d 449. Appellants 
accordingly have the burden of proving that there 
is no rational basis in the evidence before the District 
Court for its decision agreeing with the Board of 
Appeals that claims 1, 2 and 4 through 9 are unpat- 
entable over the prior art. 


Unpatentability Over the Prior Art 


Claim 1, quoted as a representative claim by the 
Board of Appeals (J.-A. 16), reads as follows (J.A. 
40): 


1. A pair of van size cargo containers, each 
including side, end, top and bottom walls, the side 
walls alone providing the longitudinal beam 
strength of the container, and means separably 
and rigidly coupling said containers together 
horizontally, said means transmitting tension, 
compression and shear forces from container to 
container in magnitudes sufficient to produce a 
unitary structure, whereby said containers as 2 
unit are capable of being lifted or supported 
without auxiliary devices contributing to the 
strength of the connected containers. 

Comparing the structure recited in this claim with 
that disclosed in the Schumacher patent (J.A. 157A- 
157F), it is apparent that Schumacher includes a 
“pair of van size cargo containers,” designated 10,10 
in Fig 2 (J.A. 157A), and “means” in the form of 
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toothed vertical members “separably and rigidly 
coupling said containers together horizonially.” Schu- 
macher particularly points out in claim 1 of the 
patent (J.A. 157E, column 4) that the container ce 
walls are girder-like. 

By definition a girder is a horizontal main mem- 
ber supporting vertical concentrated loads (Webster’s 
New International Dictionary). The 
walls of Schumacher, therefore, are in 
horizontal main members for i 
loads. No other longitudinal members, a as floor- 
supporting rails, are disclosed by Schumacher for 
the purpose of supporting vertical loads, and therefore 
providing the longitudinal beam strength of the con- 
tainer.’ Thus, the side walls alone obviously provide 
the longitudinal beam strength of Schumacher’s con- 
tainers. 

The toothed vertical members in Schumacher 2 are 
designed to couple two semi-trailer bodies together 
“* * * to form a rigid structure capable of support- 
ing its own weight and that of its lading * * *” (J. A. 
157D, column 1, lines 45-49). To accomplish that re- 
sult, the toothed vertical members must necessarily 
be sufficiently strong to resist deformation under all 
forces imposed by the combined weight of the semi- 
trailer bodies and the load, and therefore to transmit 
tension, compression and shear forces from container 
to container in magnitudes sufficient to produce a uni- 


1 As pointed out in appellants’ brief (page 12), longitudinal 
scare ta Seneca is ets ro as 
vertical load. 
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tary structure. Further, as indicated in Fig. 2 (J.A. 
157A), the coupled semi-trailer unit is lifted off the 
ground and supported solely by railway trucks at the 
ends of the unit, and, thus, “without auxiliary devices 
contributing to the strength of the connected con- 
tainers.” 

Schumacher, thus, shows the same combination of 
elements and method of using the combination that 
are recited in claim 1. Claims 2, 4 and 9 (J.A. 40, 
41 and 43) are also drawn to this combination of 
elements, and in addition, specify that the containers 
are coupled together “adjacent their near [or con- 
fronting] corners”. Claim 4 further specifies that the 
coupling means are in the form of “Vertically spaced 
pairs of couplers”. 

Schumacher shows (J.A. 157A, Fig. 1) that the 
toothed vertical members for coupling his semi-trailer 
bodies together extend along the entire rear edges of 
the side walls. The rear edges include the near, or 
confronting, corners of the connected semi-trailer 
bodies. As to claim 4, Schumacher shows the toothed 
vertical members in pairs with the teeth of one mem- 
ber of each pair spaced vertically from the teeth 
of the other member of the pair. 

It is, thus, apparent that in claims 2, 4 and 9, the 
only recitation of a structural feature not met by 
Schumacher is the reference in claims 2 and 9 to 
“means at the remote corners of said containers 
adapted to be coupled to a lifting mechanism.” It is 
submitted that this feature would be obvious to a per- 
son of ordinary skill in the art. 
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Schumacher shows (J.A. 157A, Fig. 2) that the 
structural strength of the coupled semi-trailer bodies 
is adequate for lifting as a unit by railway trucks at 
the remote ends of the unit. Certainly an engineer of 
ordinary skill in the art of containers for hauling 
freight would realize that if the coupled semi-trailer 
bodies have adequate structural strength for lifting 
as a unit at the remote ends, the coupled semi-trailer 
bodies have adequate structural strength for lifting 
as a unit at the corners of the remote ends, for ex- 
ample, the bottom corners, by conventional lifting 
equipment. Thus, no patentable significance lies in the 
requirement of claims 2 and 9 for means at the re- 
mote corners of the connected containers adapted to 
be coupled to a lifting mechanism. 

Claims 5 through 8 (J.A. 41-43) are directed to a 
system of handling freight. From mere inspection, 
it is apparent that Schumacher discloses providing a 
pair of van size cargo containers having the structure 
described in the claims, separably coup.ing the con- 
tainers horizontally to produce a unitary structure, 
and supporting, lifting and moving the coupled con- 
tainers without contributing to the strength thereof, 
Schumacher, thus, shows the same method of using 
the containers that is recited in claims 5 through 8. | 

Appellants do not point to any evidence indicative 
of unobviousness in providing the remote corners of 
Schumacher’s coupled semi-trailer unit with means 
adapted to be coupled to a lifting mechanism. Instead, 
appellants stress the “frameless” feature of their 
containers. Specially, appellants contend, first (Br; 
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30-31), that the language, “the side walls alone pro- 
viding the longitudinal beam strength of the contain- 
ers,” as stated in the claims, means a frameless van 
size cargo container with side panels of stressed skin 
construction, and that their claims are in fact limited 
to frameless van size cargo containers. Second, appel- 
lants argue (Br. 41) that the Schumacher patent has 
been misconstrued since they have shown by uncon- 
tradicted testimony that the trailer bodies of Schu- 
macher contain trusses which provide longitudinal 
beam strength, and therefore are not “frameless” 
containers in which the side walls alone provide longi- 
tudinal beam strength. 

Considering appellants’ first contention, it is im- 
portant to note that the term “frameless” does not 
appear in any of the claims, and that appellants, in 
so many words, have plainly included in their claims 
any van size cargo container, whether frameless or 
not, so long as it has side walls which alone provide 
the longitudinal beam strength of the container. While 
appellants rely (Br. 12 and 30) on proof that the 
claim language, “the side walls alone providing the 
longitudinal beam strength of the containers,” defines 
a frameless container, such proof cannot properly be 
read into the claims for the purpose of limiting the 
plain language therein to mean only a frameless con- 
tainer. The law is well settled that patentability is 
determined by the claims, and may not be predicated 
upon limitations or features which may have been 
disclosed in the application, or argued in the brief, but 
have not been expressed in the claims. O’Brien v. 
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Watson, 104 U.S. App. D.C. 407, 262 F.2d 718; 
Dyer v. Coe, 75 U.S. App. D.C. 125, 125,F.2d 192; 
In re Carr, 54 App. D.C. 270, 296 F.2d 1017; In re 
Caunt, 28 CCPA 855, 81 F.2d 405. It isfalso well- 
settled law that limitations not expressed inthe claims 
of a pending application will not be read therein in 
order to avoid the prior art. Siegel v. Watson, 105 
U.S. App. D.C. 344, 267 F.2d 621; Seyfarth v. Coe, 76 
U.S. App. D.C. 96, 129 F.2d 58; In re Tibbals, 50 
CCPA 1260, 316 F.2d 955; In re Hooker, 36 CCPA 
1164, 175 F.2d 558. 

Under those authoritative adjudications, it is re- 
spectfully submitted that appellants’ first contention 
is without merit, and that, contrary to appellants’ 
contention (Br. 35-38), the claims were correctly con- 
strued by the Board of Appeals (J.A. 26) and the 
District Court (J.A. 8-9, Finding of Fact No. 3): 
As pointed out by the Board of Appeals in its de- 
cision upon reconsideration (J.-A. 26), “The claims 
merely recite, * * *, side walls that alone provide 
longitudinal beam strength of the container, the re- 
citation being so broad as to embrace frame-type walls 
which are used very frequently in cargo containers 
of all sizes.” This statement by the Board of Appeals 
is not discussed by appellants in asserting (Br. 35- 
$8) misconstruction of the claim limitations by the 
Board of Appeals and (Br. 34) inconsistency in the 
views of the Board of Appeals and the Patent Office 
Solicitor. While the opinion of the District Court, as 
pointed out in appellants’ brief (page 35), does not 
discuss the term “frameless”, this Court has pointed 
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out that trial judges, in preparing findings, are not 
required “* * * to assert the negative of each re- 
jected contention * * *.” Schilling v. Schwitzer-Cum- 
mins Co., 79 U.S. App. D.C. 20, F.2d 82. 

Appellants’ second contention that the Schumacher 
patent has been misconstrued, amounts, in effect, to 
an assertion that they have shown by uncontradicted 
testimony that the longitudinal beam strength of 
Schumacher’s trailer bodies is provided by trusses, 
and not by the side walls alone, and that the uncon- 
tradicted testimony must be accepted as controlling. 
This Court, however, has pointed out in Zenith Radio 
Corp. v. Ladd, 114 U.S. App. D.C. 54, 310 F.2d 859: 

{I]t is very commonly the case, in proceedings 
brought under section 145, that the only live 
testimony given in the District Court directly 
supports the applicant’s claim and is not con- 
tradicted by other testimony in that proceeding. 
But that does not mean that the live testimony 
is controlling. It must still be weighed against 
the other materials in the case—most important- 
ly, the record made in the Patent Office, the prior 
art, and the conclusions of the Primary Exam- 
iner and the Board of Appeals, all of which are 
normally placed before the District Court in 
documentary form. 

In ithe instant case, the Board of Appeals con- 
cluded (J.A. 23) that “* * * Schumacher discloses 
a vehicle in which the side wall structure includes, 
in addition to the covering sheet metal, a truss, as 
shown, to give adequate wall strength to permit two 
coupled containers to be supported only at remote 
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ends.” Further, it should be noted that clair§ 2 of the 
Schumacher patent (J.A. 157E, column 4,#lines 43- | 
45) particularly points out that the framing | 
forms part of the side walls, and that 1 par-— 
ticularly points out that the side walls “girder-_ 
like.” The witness Hindin admitted (J.-A. $31) that 
the side wall of the appellants’ container (J.A. 154, | 
Plaintiffs’ Exhibit 10-A) is a species of plate girder. 
Hence, it would seem clear that the clainfs at bar | 
specify nothing more than a common characteristic | 
of girder-like container side walls in calling for side , 
walls which alone provide the longitudinal beam | 
strength of the container. 

Accordingly, it is submitted that Findings of Fact 
Nos. 5, 6, 7, 10 and 12 (J.A. 11-13) are correct any 
have ample support in the record. 

In addition to finding that the claims in issue are 
unpatentable over Schumacher (J.A. 13, Finding of ! 
Fact No. 12), the District Court found further evi- | 
dence of unpatentability in the Hilpert patent (J.A. 
156A-156N) in view of the Schumacher patent (J.A. 
18, Findings of Fact Nos. 11 and 13). It is sug- 
gested that these findings are also correct and sup 
ported by the record. 

As pointed out by the Board of Appeals (J.A. 18), 
the Hilpert patent (J.A. 156A-156N) discloses a ¢ 
barge made up of large cargo containers which the , 
context indicates may properly be considered of “van” | 
size. The side walls are disclosed (J.A. 156I, lines © 
19-80) as being in effect “plate girders” formed by | 
riveting a side plate to truss members. Further, the 
Board of Appeals noted (J.A. 19) that the side walls 
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alone provide all of the longitudinal beam strength of 
the containers, and that (J.A. 20 and 23-24) separa- 
ble coupling means transmit all forces of tension, 
compression and vertical shear from container to con- 
tainer to hold the barge together. The District Court 
agreed with this interpretation of the Hilpert patent 
(J-A. 12, Finding of Fact No. 8). 

Appellants contend (Br. 26) that “* * *, ifa solid 
monolithic load were placed on the floor of a framed 
container, such as a Hilpert barge section, and the 
side Sheets were removed, the container could be lifted 
with the load” Hilpert, however, would appear to 
indicate otherwise in pointing out (J-A. 156I, lines 
19-30) the strengthening or stiffening function of the 
side plates. Moreover, while appellants urge (Br. 
43) that the Hilpert barge sections do not have side 
walls which alone provide the longitudinal beam 
strength of the container, this argument is obviously 
based upon their view that only a frameless con- 
tainer can have such a side wall. Appellants’ further 
contention (Br. 43) that Hilpert’s coupling means 
do not produce a unitary structure overlooks the obvi- 
ous fact that the barge formed from the component 
sections is a unitary structure. 

Accordingly, it is submitted that Finding of Fact 
No. 8 (J-A. 12) is correct and has ample support in 
the record. 

It is apparent, then, that in claim 1 (J-A. 40), the 
only recitation not met by Hilpert is the statement, 
“whereby said containers as a unit are capable of 
being lifted or supported without auxiliary devices 
contributing to the strength of the connected con- 
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tainers.” A similar recitation is included in each of 
claims 2, 4 and 9, and the substance thereof is speci- 
fied as method steps in claims 5 through 8. As pointed 
out by appellants (Br. 39), these recitatigns specify 
coupling means connecting the containers tq produce a 
single continuous beam which can be lifted or sup- 
ported without auxiliary strengthening devices. It is 
submitted that this feature would be obvious to a 
person of ordinary skill in the art. 

As noted by the Board of Appeals (J 21-22), 
Hilpert intended lifting only individual gontainers. 
However, the concept of rigidly coupling’ two con- 
tainers together to make a unit capable of being 
lifted or supported without auxiliary strengthening 
devices is disclosed by Schumacher (J.A. 11-12, Find- 
ing of Fact No. 5). Certainly, if lifting and trans- 
ferring equipment is available for handling greater 
loads than a single container, a person of ordinary 
skill in the art, with Schumacher’s concept before 
him, would find it obvious to design the couplings of 
Hilpert with adequate strength to couple two or more’ 
containers together rigidly for handling as a unit 
without auxiliary strengthening devices. 

Appellants urge (Br. 47) that neither the Hilpert; 
patent nor the Schumacher patent discloses the basic’ 
concept of their claims, that the age of the Hilpert’ 
patent contra-indicates a combination of the refer- 
ence patents, and therefore, that the rejection on the; 
combination of these references was in error. 

While it is true that the witnesses testified that 
no reference of record discloses the basic concept of 
the claims in issue (Br. 44), it is important to note, 
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that this testimony assumes that the claims are limit- 
ed to the “frameless” concept. As noted before, the 
claims are not restricted to frameless containers but 
are broadly stated, and therefore include within their 
scope the Schumacher concept. 

As to the age of the Hilpert patent, and appellants’ 
reliance on the decision in Tietig v. Ladd, 228 F.Supp. 
637 (D.C.D.C. 1964), it should be noted that in the 
Tietig case the Court found an indication of unobvi- 
ousness in the many years that the references had 
been available prior to the filing of the plaintiff’s ap- 
plication, during which time no one had thought to 
make the combination of those references. Since the 
Schumacher patent was granted on July 1, 1958 (J.A. 
157A), less than one year prior to the filing of appel- 
lants’ application on April 20, 1959 (J.A. 1), the 
facts here are clearly distinguishable from those in 
the Tietig case. 

Appellants’ characterization of Hilpert’s sectional 
barge as non-analogous (Br. 47) is clearly without 
merit. As pointed out in In re Sebald, 268 F.2d 430, 
46 CCPA 964: 


* * * to exclude references on the ground that 
they are selected from a non-analogous art, the 
claims must positively include those limitations 
which are asserted to distinguish the claimed ap- 
paratus from the apparatus shown in such art. 
Finally, four of the claims (1, 2, 4 and 9) were 
found to be unpatentable over Hilpert alone (J.A. 13, 
Finding of Fact No. 14). As noted by the Board of 
Appeals (J.A. 21), except for the final clause be- 
ginning with “whereby said containers,” each of these 
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claims reads directly on Hilpert. Comparing the 
“whereby” clause in claim 1 (J.A. 40) with the last’ 
two method steps in claim 6 (J.A. 42), it is apparent 
that the “whereby” clause is a statement of intended 
use, and therefore not a patentable limitation. In re. 
Dalton et al., 188 F.2d 170, 38 CCPA 953. 

Accordingly, it is suggested that Findings of Fact 
Nos. 9 and 14 are correct and amply supported by 
the record. 


The Alleged Advantages 


Under the heading, “C. The Environment In Which 
The Invention Was Made,” appe'lants point out 
(Br. 9) that their cargo containers eliminate the 
need for heavy, costly facilities, such as the chassis 
or auxiliary frame used by their competitor, Gen- 
eral American Transportation Corporation, for han- 
dling cargo containers in pairs. Since the comparison 
is made, not with the Schumacher construction, but, 
with an entirely different construction, not relied 
upon by the Patent Office or the District Court, the 
comparison is clearly immaterial. Similar compari- 
sons were made by the witness Hindin (Br. 16-18). 
These comparisons are likewise immaterial. Blanch- 
ard v. Ooms, 80 U.S. App. D.C. 400; 153 F.2d 651. 

Appellants stress (Br. 16) as the principal ad- 
vantages of their cargo containers, (1) # saving in 
weight of the container, and (2) the ability to trans- 
fer the containers intermodally and to break the 
load and handle the containers individually. Since 
Schumacher’s coupled trailer bodies are obviously 
capable of being transferred intermodally, at least 
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from rail to ship, and are intended to be uncoupled 
and handled individually, there would be nothing un- 
obvious or unexpected in the second of the principal 
advantages asserted by appellants. Further, by in- 
cluding the Schumacher containers as well as con- 
tainers of frameless construction within the scope 
of their claims, appellants would appear to be in a 
poor position to assert that one is better than the 
other, insofar as weight is concerned. 
Commercial Success 

Appellants point out (Br. 11) that their cargo 
containers have met with commercial success. Com- 
mercial success, however, is significant only where 
patentability is in doubt, and cannot be relied upon 
to create, and then resolve, doubt. Great Atlantic 


and Pacific Tea Co. v. Supermarket Equipment 
Corp., 340 U.S. 147; Union Metal Manufac. Co. v. 
Ooms, 81 U.S. App. D.C. 76, 154 F2d 857. Since 
neither the District Court nor the Board of Appeals 
indicated any doubt, it is submitted that commercial 
success is of no significance here. 


The Proposal to Amend the Claims 


In order to supply an admitted lack in the claims 
of an express reference to the containers as “frame- 
less,” appellants requested the District Court to 
authorize the Commissioner of Patents to permit 
amendment of the claims by appellants to positively 
include the term “frameless”, and to issue a patent 
to appellants containing the claims as amended. The 
trial court’s refusal to rule on that request is al- 
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leged as error (Br. 31, 34-35 and 48-49). Appel- 
lants contend (Br. 49) that they are entitled to a 
ruling under the provision of 35 U.S.C 145 which 
states: 


* * * The court may adjudge that such appli- 
cant is entitled to receive a patent for his in- 
vention, as specified in any of his claims in- 
volved in the decision of the Board of Ap- 


peals s ~ 
Whatever right appellants may have to amen 
their claims in the Patent Office, that right clearly is 
not one which, under the statute, the District Court 
was compelled to adjudicate. Under 35 USC 145, 
appellants are entitled only to an pa ore Pi 
their right to a patent on the claims invplved 
decisions of the Board of Appeals. et ae v. 
Marzall, 87 U.S. App. D.C. 1, 182 F.2d 389; Cherry- 
Burrell Corp. v. Coe, 79 U.S. App. D.C. 125, 148 
F.2d 372; Lucke v. Coe, 68 App. D.C. 61, 69 F.2d 
379. Under these circumstances, the following state- 
ment of this Court in the Cherry-B case would 
seem to be particularly appropriate: 
It was not the intention of Congkess, in en- 
acting section 4915 [the predecessor statute of 
35 U.S.C. 145], that the functions of the Patent 


Office should be transferred to the District 
Court. 


The Findings : 

Appellants point out (Br. 35, 49) that the findings 
of fact stated in the Opinion of the District Court 
(J.A. 7-18) were adopted virtually in toto as pro- 
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posed by counsel for the defendant. It is submitted 
that the findings are not, for that reason, to be dis- 
credited, and that since they were adopted by the 
trial judge, they stand on exactly the same footing 
as though they had been drafted by the trial judge 
himself. Schilling v. Schwitzer-Cummins Co., supra; 
O'Leary v. Liggett Drug Co., 150 F.2d 656 (6 Cir. 
1945), cert. denied 326 U.S. 773; Saco-Lowell Shops 
et al. v. Reynolds et al., 141 F.2d 587 (4 Cir. 1944). 


CONCLUSION 


It is respectfully submitted that, for the foregoing 
reasons, the conclusions reached by the Board of Ap- 
peals and the District Court that the claims at bar 
are unpatentable over the Schumacher and the Hil- 
pert patents, cited in the decision of the Board of 
Appeals, are correct and have a2 reasonable basis in 
the record, and that under the standard of review re- 
iterated by this Court in Johns-Manville Corp. v. 
Ladd, supra, the judgment of the District Court 
should be affirmed. 


Respectfully submitted, 
JOSEPH SCHIMMEL, 


Acting Solicitor, U. S. Patent Office 
Attorney for Appellee 
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COMMISSIONER OF PATENTS, 
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On p. 2 and 3 of its Brief, appellee admits that 
appellant's application discloses a pair of "frameless" 
van size cargo containers which are separably coupled 
end to end to produce a rigid unit capable of being lifted 
or supported “without auxiliary devices contributing to the 
strength of the unit", yet as will appear hereinafter, 
appellee persists that the claims in issue are not directed 
to "frameless" van size cargo containers and that the "whereby" 
clause in the claims which contains the expression “without 
auxiliary devices contributing to the strength of the 
connected containers" must be disregarded as a nere "use" 


limitation. 
-1- 


Under the heading "Summary of Argument" on p. 7-9 
of its Brief, appellee urges that the appellant has failed 
to show that the District Court’ was clearly wrong in its 
findings and conclusions. Appellant disagrees. 

On p. 7 of its Brief, appellee states that the 
claims in issue are not limited to "frameless" containers 
but instead specify that "the side walls of the containers 
alone provide the longitudinal beam strength of the 
container". 

This court's attention is respectfully directed 
to appellant's Brief, p. 48-49, which shows that this term 
"frameless" was cancelled from the original claims on the 
insistence of the examiner who considered it a "negative 


limitation" and that the term "the side walls alone 


providing the longitudinal beam strength of the container" 


which was substituted therefor was considered both by the 
examiner and the Board of Appeals as the structural and 
functional equivalent of "frameless" as applied to con- 
tainers. Thus, the patent solicitor took the position 
before the District Court and now takes it before this 
Honorable Court, that the phrase "the side walls alone 
providing the longitudinal beam strength of the container" 


excludes its equivalent term "frameless" in order to 


justify the rejection of the claims on the Hilpert and 


Schumacher patents. ! 

On p. 8 of its Brief, appellee states that the 
concept of rigidly coupling two container together to make 
a unit capable of being lifted or Facies without 
auxiliary strengthening devices is discloged by Schumacher. 
This is contrary to the facts presented this case. 

What is involved in the claims “*n issue is the 
concept of coupling two frameless containdrs copechers 
i. e. containers whose side walls alone p de the 
longitudinal beam strength of the container, by Separabte 
means which transmit forces between the containers of 
magnitudes sufficient to produce a unitary Stroctiee in 
the sense that this unitary structure is capable of being 
lifted or supported without auxiliary jevices contributing 
to the beam strength of the cornected containers. 

Appellant cannot undarstand why the patent 
solicitor persisted before the Trial Court and still 
persists before this Honorable Court in attributing a 
structure and function to Schumacher's containers which 
is clearly contrary to the Schumacher disclosure itself 
and to the uncontradicted evidence presented by appellant. 


The whole sense of the Schumacher patent is that to adapt 


his semi-trailers, whose body construction is not disclosed 


in any detail in the patent application, to railroad opera- 
tions he had to provide additional body framing in the 
form of very heavy semi-trusses which extend both longi- 
tudinally and transversely of the trailer body and are 
clearly shown in Fig. 4 of the Schumacher patent as well 
as being fully described in col. 2 and 3 of the patent 
(JA 157B, D; Appellant's Br, p. 26-28, 42). The plain 
fact is that Schumacher does not show the coupling of two 
containers as such but rather the coupling of two very 
heavy semi-trusses which are somehow incorporated in the 
containers, which extend both longitudinally of the side 
walls and transversely between them. It is these trusses 
and these trusses only which provide the longitudinal beam 
strength of the Schumacher bodies, not their side walls. 
On p. 8 of its Brief, the appellee admits that 
Hilpert does not disclose any intention to lift his con- 
tainers in the coupled condition. Then appellee goes on 
to state that since this “concept” is disclosed in 
Schumacher, the latter suggests designing the couplings 
of Hilpert with adequate strength to permit the lifting 


or the supporting of the Hilpert barge sections in 


coupled condition without auxiliary strengthening devices. 
There is no such "concept™ or suggestion in 

Schumacher. Rather, the Patent Office is applying 

hindsight for it saw it only in appellant's ow dis- 


closure (Appellant's Br, p. 44-47). 


Furthermore, if Schumacher's “concept” were 


combined with Hilpert, it would necessarily mean modifying 
Hilpert to include the very heavy sent ernsees shown in 
Fig. 4 of Schumacher which extend longitudinally of the 
side walls and transversely between them. This would 
render the Hilpert barge sections totally useless as they 
would add considerable weight and ecicaded the ao or 
"pay load" in the barge sections. : 
On p. 9 of its Brief, appellee states that the 
testimony of appellant to the effect that a "frameless" 
van size cargo container is defined as one in which the 
side walls alone provide the longitudinal beam strength 
of the container is essentially irrelevant. It certainly 
is not. When appellant's application was econciad to ex- 
clude the term "frameless" because the examiner insisted 
that it was a "negative limitation" and substituted 
“the side walls alone providing the longitudinal bean 
strength of the container", the appellant intended this 


latter expression to be the structural and functional 
equivalent of a "frameless" van size cargo container, and 
the patent examiner so understood this throughout the entire 
prosecution. 

Under the heading “Argument", appellee states 
on p. 9 and 10 of its Brief that appellant has the burden 
of proving, when the District Court affirms the position of 


the Patent Office, that the District Court decision is 


"clearly infected with error", citing the Johns-Manville 


Corp., Esso Standard Oil Co. and Abbott cases. The Esso 
case is not in point since it deals only with the appellate 
court's power of review under the Lanham Trademark Act. 

In both the Johns-Manville and Abbott cases, 
this Honorable Court made it quite clear that the Patent 
Office finding and its acceptance by the District Court 
must be "consistent with the evidence”. 

In the Johns-Manville case, this Honorable Court 
indicated that a trial court placed "great weight" on the 
findings of the Patent Office because the latter is an 
expert body preeminently qualified to determine questions 
of this kind. 

It is appellant's contention that the evidence 


in this case, as discussed in detail in appellant's Brief, 


al 


shows that in this particular case the Patent Office was not 
as qualified as the appellant's witnesses Kindin and Epstein 
in construing the Hilpert and Schumacher references, and 
that the Patent Office misconstrued these seferences and the 
claim limitations because it failed to understand the re- 
quirements of the modern trend in freight haulage known as 
"containerization", the milieu in which the present inven- 
tion was developed (JA 155a-d). This caused the Trial Gourt 
to take a similar incorrect view of the references and their 
application to the claims so that, in the end, the opinion 
and decision of the trial court was not consistent with the 
evidence in the case. The Trial Court's opinion might be 
consistent with the arguments, contentions and opinions of 
the Patent Office but not with the evidence presented in 

the case. For the fact is that the evidence presented by 
appellant both as to the direct meaning of the Hilpert and 
Schumacher references and as to the misconstruction of 

their meaning and their misapplication to the claims by 


the Patent Office is nowhere contradicted in this case 


except by way of opinions and arguments on the part of 


the Patent Office. 
Under the heading "Unpatentability over the 


Prior Art", with reference to the Schumacher patent, 


appellee on p. 10-13 makes a number of statements which 
clearly show how the Patent Office persists in miscon- 
struing this patent. In attempting to apply Schumacher 
to claim 1, the appellee states that because Schumacher 
states in his claim 1 that the container side walls are 
girder-like, this meets the limitation in the claims at 
issue that "the side walls alone provide the longitudinal 
beam strength of the container", which as stated earlier 
is the structural and functional equivalent of a 
"frameless container". 

It is a well-established principle of patent 
law that claims must be interpreted in the light of the 
specification. Claim 1 of the Schumacher patent reads 
as follows: 

1. A railway vehicle body consisting of two 
highway semi-trailer bodies each having girder- 
like sidewalls, and means on the rear end of 
each sidewall for detachably securing said 
bodies to each other back-to-back, said securing 
means comprising a toothed vertical member 
rigidly secured to the rear end of each sidewall 
and extending substantially the full height of 
said sidewall and detachably engaged with a 
cooperating similar member on the other said 
semi-trailer body. 


And, in claim 2, instead of the term “each 


having girder-like sidewalls” the expression becomes 


"each having sidewalls including truss framing”. 


The Schumacher specification is silent as to the 
actual construction of the semi-trailer body which is re- 
ferred to therein as numeral 10. When Scinmacher discusses 
the truss framing in col. 2, lines 41-57, he refers to this 
as "body framing" (JA 157D). From Fig. 4 of the patent 
(JA 157B), it will be seen that the term "body framing" 
is a proper characterization of these teres bacatse they 
extend both longitudinally along the side walls of the 
body 10 as well as transversely between them. : 

In the light of this disclosure, no significance 
whatever can be attached to the term "girder-like side- 
walls" other than that Schumacher somehow incorporates 
the heavy semi-trusses shown in Fig. 4 into a semi-trailer 
and that these trusses extend along the sides of the semi- 
trailer as well as between the sides. By what stretch of 
the imagination such a construction can be considered to 
meet the limitation "the side walls alone Sroeiateg the 
longitudinal beam strength of the container" is not 
understood (Appellant's Br, p. 26-28). 3 

On p. 11 of its Brief, appellee further states 
that because Schumacher shows no other longitudinal 


members, such as floor-supporting rails, for the purpose 


of supporting vertical loads, it follows that the longi- 
tudinal beam strength of Schumacher's container is due 
to its side walls alone. This is a most misleading 
statement. It is unmistakably clear from Schumacher that 
it is the heavy semi-trusses in the trailer bodies which 
support the vertical loads and hence provide the longi- 
tudinal beam strength. Thus, these semi-trusses, ex- 
tending as they do between the side walls as well as 
along the side walls, cannot possibly read on the 
limitation “the side walls alone providing the longi- 
tudinal beam strength of the container”. 

On p. 14 and 15 of its Brief, the appellee 
states that the term "frameless" does not appear in the 
claims but simply the expression "the side walls alone 
providing the longitudinal beam strength of the con- 
tainer™ and then concludes that patentability is 
determined by the language of the claims and cannot be 
predicated upon limitations or features which may have 
been disclosed in the application, or argued in the 
brief, but have not been expressed in the claims. 


As stated hereinbefore and in appellant's 


Brief, the term "the side walls alone providing the 


longitudinal beam strength of the container” was intended 
to mean and was understood by the patent creniner to mean 
a "frameless" van size cargo container. The Board of 
Appeals in its first decision (JA 15-25) eed the 
claims to be limited to "frameless", and in its second 
decision on reconsideration (JA 22}, it construed the 
claims as including and excluding this term. Hence, 
appellant's proofs are directly related to the scope of 
the claims as understood by the patent exaniner and by 
the Board of Appeals and are indeed relevant to the 

issue of patentability. ! 

Because it failed to meet appellant's li 
testimony, appellee cites the Zenith Radio Corporation 
case on p. 16 of its Brief to the effect that in actions 
under 135 USC §145, the live testimony is not necessarily 
controlling but must be weighed against other materials 
in the case. The fact is that there is no significant 
“other material" in the form of competent eeidense which 
constitutes a substantive contradiction of appellant's 
testimony. : 


The Hilpert patent and the testimony of ap- 


pellant's witness with reference thereto (appellant's 


Brief, p. 20-26) clearly indicates that the barge sections 


of Hilpert include load-supporting trusses at the sides 
and therefore could not be deemed "frameless" or ones 
whose side walls alone provide the longitudinal beam 
strength. 

On p. 18 of its Brief, appellee takes issue with 
appellant's statement in its Brief (Br. 26) that "... if a 
solid monolithic load were placed on the floor of a framed 
container, such as Hilpert's barge section, and the sheets 
were removed, the container could be lifted with the 
load”. Appellee argues that Hilpert appears to indicate 
otherwise (JA 156I, lines 19-30) when he speaks of the 
strengthening or stiffening function of the side plates. 

Appellant's statement is accurate and appellee's 
characterization of Hilpert does not contradict it. The 
fact that Hilpert states that the side plates might add 
strength or stiffening function to the trusses would 
nevertheless lead an artisan of ordinary skill to con- 
clude that it is the trusses that function as the primary 
load support. Thus, a removal of the side plates or 
sheets of Hilpert would leave a structure with primary load 
support elements in the form of a truss capable of being 
lifted with the load. Not so with the frameless 


containers defined in the claims at bar. 

In a further attempt to apply Hilpert to the 
claims, appellee states on p. 18-21 of its Brief that 
even the coupling means shown in Hilpert aayires + 
unitary structure within the meaning of the Cletus. 
This is totally at variance with the evidence in this 
case. Of course, appellee reaches this conclusion by 
totally ignoring the clause in the claims "shereby said 
containers as a unit are capable of being lifted or 
supported without auxiliary devices contributing to the 


strength of the connected containers". 


Appellee admits that Hilpert doesn't show the 


lifting of the connected containers. The Hilpert patent 
itself and the testimony in this case indicate that the 
coupling of the barges is effected in the water which 
minimizes the forces required to be transmitted through 
the couplers because of the buoyancy effect of the water 
(appellant's Br., p. 22-24). : 

In ignoring the "whereby" clause appellee in- 
sists that it is a use limitation of no patentable 
significance in view of In re Dalton. Apparently, the 


Trial Court took this same view in par. 9 of its 


opinion (JA 12). At p. 40 and 41 of its Brief, appellant 


clearly indicates that the "whereby" clause is not a 
statement of intended use but a characterization of 
the unitary structure (i. e., acting as a continuous 
single beam) which results from the coupling of the con- 
tainers by the recited coupling means. 

In this connection, attention is respectfully 
called to In re Attwood, 148 USPQ 203 (CCPA, Jan. 6, 1966), 
in which the CCPA, at p. 210, characterized the Dalton 
decision as follows: 


The Dalton case was relied upon apparently 
for some rather sweeping statements it 
contains to the effect that "Properties, 
functions, uses, and results" may not be 
solely relied upon for patentability and 
the court in that case was relying heavily 
on the binding effect of Halliburton v. 
Walker, 329 U.S. 1, 71 USPQ 175. All this 
was prior to the Patent Act of 1952 which 
introduced a new statute with respect to 
“functional” claims in the last paragraph 
of 35 U.S.C. 112. One of the purposes of 
this statute was modification of the 
Halliburton rule. As stated in Federico's 
Commentary on the New Patent Act, 35 U.S.C.A., 
at p. 25: 


"It is unquestionable that some 
measure of greater liberality in 

the use of functional expressions 

in combination claims is authorized 
than had been permitted by some court 
decisions, and that decisions such as 
that in Halliburton O11 Well Cementing 


Co. v. Walker * * * are modified or 
rendered obsolete, but the exact limits 
of the enlargement remain to be 
determined." 


Then, applying these considerations to the case 


before it, the CCPA stated that the limitation in the 
claim to "frame members for use in adjustable framing 
construction" must be given weight as a definite 

structural or functional limitation in the claim. 

So, here, the clause "whereby said containers 
as a unit are capable of being lifted or supported with- 
out auxiliary devices contributing to the strength of the 
connected containers" is of patentable significance and 
cannot be ignored as the Patent Office and the District 
Court persist in doing. Moreover, the evidence a this 
case shows that the Hilpert couplers cannot possibly meet 
this "whereby" clause. Nor can Schumacher, for his bodies are 
connected to each other by heavy semi-trusses which alone 
provide the longitudinal beam strength of the connected 
containers. 

Under the heading "The Alleged Advantages", 
appellee states that appellant has compared the claimed 
construction with a chassis using a long auxiliary frame 
employed by its competitor, General American Transporta- 


tion Corporation, and that such a comparison is immaterial 
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because it is not made with the prior art Schumacher con- 
struction. In the first place, this comparison was made 
to show the problems which the claimed invention was 
solving in the important field of containerization 

(JA 155a-d), where it is desirable to transfer coupled 
containers intermodally from highway to rails, to ships, 
etc. 

Moreover, the Schumacher construction with its 
heavy semi-trusses is equivalent to the two containers 
with the long auxiliary frame spanning them of the 
General American Transportation Corp. (P1's Exs 9a and b). 
Both render their transfer intermodally very inefficient 
precisely because they employ “auxiliary devices which 
contribute to the longitudinal beam strength of the 
connected containers" which the claimed construction 
avoids. 


On p. 22 and 23 of its Brief, under the 


heading "The Proposal to Amend the Claims", appellee 


urges that the District Court, in effect, has no power 

to adjudicate appellant's right to amend the claims, 

citing the Gilbert, Cherry-Burrell and the Lucke cases. 
In all three of these cases, the District 


Court was asked to rule upon claims which were not 


entered and which the Board of Appeals refused to consider 
on its merits. Thus, there were no "claims involved in 
the decisions of the Board of Appeals" under 35 USC 145 
upon which the District Court could render a juidgnent 
Contrariwise, the appellant used the term 
“frameless van size cargo containers” in the original 
claims of the application in issue and removed the term 


"frameless" only upon the insistence of the examiner 


who considered it to be a "negative limitation". The 


examiner considered the substituted term "the side walls 
alone providing the longitudinal beam strength of the 
container" to be the structural and functional equivalent 
of "frameless" throughout the prosecution. The Board of 
Appeals in its first decision interpreted the claims to 
include "frameless" and in its second decision inter- 
preted the claims both ways as including and excluding 
the term. Thus, there are two different types of claims 
“involved in the decisions of the Board of Appeals" 
which the Trial Court must adjudicate under 35 usc 145. 
The Trial Court was requested to find chat the 
claims in issue are necessarily directed to "frameless" 


containers and, if not, in the alternative, to authorize 


the Commissioner to issue the patent with the term 
“frameless”. included therein, as it was in the original 
claims. 

Appellant contends that under the circumstances 
of this case the Trial Court had the power and was ob- 
ligated to meet this request in its decision and that it 
was clear error for it not to do so. This is not a 
transfer of the functions of the Patent Office to the 
District Court. 

For the foregoing reasons and those presented 


in Brief For Appellant, appellant prays that the judgment 


below be reversed and that the Trial Court be directed to 


authorize the Commissioner of Patents to issue a patent 
on appellant’s claims 1, 2, 4 and 5-9 or, in the alter- 
native, on these claims as amended to include "frameless" 
before “van size cargo containers". 
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